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A Bi-Partisan Judwiary 


“L HE OFFER of Attorney General William P. Rogers to divide the ap 
pointments equally between the two parties if the omnibus judgeship bill 
is passed, and the American Bar Association resolution urging both parties 
to endorse the principle of a bi-partisan federal judiciary, make timely a 
reprinting of the following remarks by the late Chief Justice Arthur ‘T. 
Vanderbilt from his book The Challenge of Law Reform: 

“A bi-partisan system insures that at least half of the judges will not be 
appointed for political considerations, but rather because they are compe 
tent lawyers with judicial temperament. Because of this practice, moreover, 
the judges in Delaware and New Jersey are not exposed to the danger ol 
not being reappointed simply because the governor in oflice at the time 
they come up for reappointment happens to belong to the opposite political 
party. An even more important effect of such a practice is that the decisions 
of a bi-partisan court in cases which are of political importance have more 
weight with the profession and the public, especially if the decisions are 
unanimous or substantially so, than would the decisions of a court chosen 
exclusively or preponderantly from one political party. Paradoxical though 
it may sound, a bi-partisan judiciary is the only way in our country to 
achieve a nonpartisan judiciary, and who would deny that justice should 
be nonpartisan?” 
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The largest annual meeting crowd in 
the history of the American Judicature So- 
ciety filled the Medallion Room of the 
Americana Hotel, Miami Beach, Florida, 
Wednesday morning, August 26, 1959. To- 
tal paid attendance was 366, and the break- 
fast meeting was transferred to the Medal- 
lion Room when ticket sales indicated that 
attendance would far exceed the capacity of 
the room to which it had first been assigned. 

Sir George Coldstream, permanent sec- 
retary and Clerk of the Crown in the Lord 
Chancellor's office, London, England, de- 
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RECORD ATTENDANCE AT ANNUAL MEETING 


livered the address on “Judicial Appoint- 
ments in England” which was published in 
full in the August Journal. Henry L. Wool- 
fenden, Jr., delivered the report of the 
nominating committee, the results of which 
appear in the new list of officers and direc- 
tors on page 74 of this issue. 

Guests of the Society at the meeting, 
along with Sir George, were other members 
of a team of English judges who had just 
concluded a week-long seminar on English 
pre-trial procedures in Vanderbilt Hall, 
New York University. 


STASON WILL SPEAK ON RUSSIAN JUSTICE 


Tue Honorable E. Blythe Stason, dean 
of the University of Michigan law school 
and newly-named administrator of the 
American Bar Foundation, who recently 
returned from a trip to Russia, will speak 
on “Law and the Administration of Justice 
in the Soviet Union” at a breakfast meeting 
of the American Judicature Society at 8:00 
a.m., Friday, November 13, in the Georgian 
Room of the Peabody Hotel, Memphis, 
Tennessee. The meeting is a part of the 
program of the Southern Regional Meet- 


ing of the American Bar Association. 

There will also be brief reports on recent 
accomplishments and current projects for 
the betterment of the administration of jus- 
tice in Alabama by Thomas G. Greaves, in 
Arkansas by Joe C. Barrett, in Kentucky bv 
Blakey Helm, in Louisiana by Ben R. Mil- 
ler, in Mississippi by John C. Satterfield, 
and in Tennessee by Lon P. MacFarland. 

All members of the Society and their 
guests, and all convention registrants, will 
be welcome. 
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Society Is Co-Sponsor of Natwnal Conference 


on Judicial Selection and Court Administration 


= HE Board of Directors of the American 
Judicature Society, the Board of Governors 
of the American Bar Association, and the 
Fellows of the Institute of Judicial Admin- 
istration, Inc., have authorized their respec- 
live organizations to join in sponsoring a 
National Conference on Judicial Selection 
and Court Administration, to be held in 
the Edgewater Beach Hotel, Chicago, Ili- 
nois, Sunday, Monday and ‘Tuesday, No- 
vember 22, 23 and 24, 1959. 

‘The Conference had its inception in the 
American Judicature Society’s Special Com- 
mittee on Program and Activities, which 
recommended in its final report at the 1958 
annual meeting a nation-wide campaign, in 
cooperation with other interested national 
organizations, in behalf of judicial selection 
reform. Preliminary plans for a national 
conference to initiate the campaign already 
had been drawn up in the Society’s office, 
and the proposal was approved by the Ex- 
ecutive Committee at its fall meeting and 
by the Board of Directors in February, 1959. 

Final plans were laid at a joint meeting 
in Washington attended by Albert E. Jen- 
ner, Jr., Bernard G. Segal and Glenn R. 
Winters for the American Judicature So- 
ciety, Delmar Karlen for the Institute of 
Judicial Administration, Inc., and Emory 
H. Niles, F. B. MacKinnon, C. Frank Reif- 
snyder and Glenn R. Jack representing 
various sections and committees of the 
American Bar Association. Following ap- 
proval by the governing bodies of the re- 
spective organizations, a joint policy com- 
mittee consisting of Albert E. Jenner, Jr., 
for the Society, Walter V. Schaefer for the 
A.B.A. and Barnabas F. Sears for the Insti- 
tute and a joint staff consisting of Glenn 
R. Winters, F. B. MacKinnon and Delmar 
Karlen were established. 


Meanwhile, it had been decided that a 
more successful conference could be held if 
its subject-matter were not limited to judi- 
cial selection but broadened to include the 
important and closely related problems ol 
court administration, and the formal title 
“National Conference on Judicial Selection 
and Court Administration” was adopted. 

Invitations to participate in the Confer- 
ence as panelists have been sent to the 
presidents of all state and several large 
metropolitan bar associations and certain 
other national legal organizations, to deans 
or faculty members of certain law schools, 
to judges, both federal and state and both 
trial and appellate, to federal and _ state 
court administrators, to presidents of ce 
tain national and a few state lay organiza 
tions known to have an interest in the ad- 


ministration of labor 


justice, including 
unions, to representatives of the press, radio 
and television, and to political and govern- 
mental leaders. Attendance is limited to 
about 140 because of the requirements of 
the seminar method which will be in use 
during the Conference. ‘The participants 
will all be persons well qualified by train- 
ing, experience and personal attainments 
to make a substantial contribution toward 
the Conference’s thinking. ‘This will be the 
first nationwide conference ever held on 
the subject with both professional and lay 
participation. 

Selection of judges is a subject of increas 
ing concern, interest and controversy in 
this country. Partisan and non-partisan 
election of judges, appointment for a term 
of years or during good behavior, with or 
without Senate or other confirmation, or a 
combination of these—all have been tried 
and are in use in one jurisdiction or an- 
other, and each has its attackers and its de- 
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fenders. What all can agree on is that in 
our judicial offices we must have men ol 
high personal integrity and professional at- 
tainments, men of judicial temperament, 
with freedom to decide as their best judg- 
ment dictates, uninfluenced by any im- 
proper pressures or considerations. What 
system of judicial selection and tenure is 
most likely to produce such judges, how to 
get it adopted by the people, and what may 
be done in the meantime to bring the prod- 
uct of existing selection systems close to the 
ideal are matters of Current Concern to pro- 
fessional, civic, and governmental leaders 
and to the citizens who use the courts, 
throughout the country. 

Meanwhile, mounting delays in disposi- 
tion of cases have pointed up the fact that, 
in most of the states, court organization and 
administration have not kept pace with hu- 
man progress in other fields of endeavor. 
In state alter state, earnest inquiries are in 
progress to determine how best to bring 
American genius for efficient: business or- 
ganization and administration to bear on 
the judiciary and its work without sacrific- 
ing its traditional concern for the right 
decision in each individual case. 

Among those participating in the Con- 
ference will be representatives of jurisdic- 
tions which have experimented with new 
methods and procedures, to report on their 
success and to answer questions about them; 
representatives of others willing to change 
for the better but hesitating to experiment; 
exponents of both the old and the new, and 
partisans of all shades of opinion. 

Kach conferee, by sharing his ideas and 
experience with those of the others can 
help to answer the other fellow’s questions 
and at the same time possibly find the an- 
swers to his own. 

The Conference will begin with an in- 
formal luncheon Sunday noon, followed by 
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formal opening at 2:00 p.m. ‘There will be 
afternoon and evening sessions that day, a 
full day and evening program on Monday, 
and on ‘Tuesday until adjournment at mid- 
afternoon. 

The Conference procedure will consist 
of general assembly sessions of relatively 
short duration, attended by all conferees, 
and seven panel discussion groups each con- 
sisting of approximately twenty conferees. 
At the general assemblies, state, national, 
and international authorities and civic and 
lay leaders will speak on various aspects of 
judicial selection and court administration. 
The list of eminent speakers is headed by 
Lord Goddard, former Chief Justice of 
England, who has consented to come to 
Chicago especially for this occasion. 

‘The seven panel groups will meet sepa- 
rately but simultaneously in one-hour ses- 
sions following each general assembly. Each 
panel group will be aided by a discussion 
team schooled upon one particular phase 
of the subject-matter of the Conference. By 
the end of the Conference, each discussion 
team, moving from one panel to another, 
will have led each group in a one-hour dis- 
cussion of one of the following seven topics: 

1. How should judges be selected? 


2. Making the existing state selection 
systems work. 

3. Problems of federal judicial selection. 

4. Judicial tenure and retirement. 

5. Discipline and removal of judges. 


6. Effective use of judicial manpower. 
7. Action programs to achieve reform. 
Fach member of the Conference, as a 


part of his discussion group, will have op- 
portunity to express himself as to each topic 
and to help in formulating the conclusions 
and recommendations of the Conference. 
This is the Arden House method, success- 
fully employed in the National Conference 
on Continuing Legal Education a year ago. 











MEDICAL TESTIMONY 


IN THE COURTS 


Should We Have 
Court-Appointed 
Experts? 


T Hik advent of the auto- 


mobile, the enactment ol 
Workmen's Compensation 
Acts, and similar legisla- 
tion have flooded the 
courts with personal injury 


cases. The value of these 


personal injury cases de- 
pends upon medical testi- 
mony. The plaintiff's law- 
yer seeks that medical 
testimony which will pro- 
duce a maximum verdict; 
the defendant's lawyer 
seeks that medical testi- 
mony which will produce 
a minimum verdict. 


By G. C. A. Anderson 





The author, a former president of 
the Maryland State Bar Associa- 
tion, delivered this address at the 
1959 annual meeting of the Amer- 
ican Bar Association. 


physician. He isa paid par 
tisan witness. As stated by 
David W. Peck, then Pre 
siding Justice of the New 
York Supreme Court, Ap 
pellate Division, First De 
partment: 


Phe system of presenting 
such testimony only through 
doctors retained by the pan 
ties and paid as medical 
mouthpieces has given rise 
to serious abuses and created 
grave doubts as to whethet 
courts and juries are receiv. 
ing reliable guidance in a 
field where they are depend 


Under these circumstances, it is inevi- 
table that the doctor becomes a_ partisan 
along with the lawyer. The scope and im- 
portance of this testimony is self evident 
when it is estimated that “Seven out ol 
ten personal injury cases are decided on 
medical considerations rather than legal.”? 

This demand for medical testimony has 
brought in its wake the so-called medical 
expert. ‘This medical expert is not the at- 
tending physician. He is not employed to 
treat the patient, but to testify for the 
patient. The reason for his employment 
is his value as a witness—not his skill as a 

1. Small, Law Schools need to be given a Shot of 


Medicine. 41 A.B.A.J. 693 (1955); Peck. Court Or- 
ganization and Procedure To Meet the Need of 


ent on experts. “Phe doctors 
retained by parties are obviously partisan. 
They are selected not for their medical 
qualifications or objectivity but principally 
for their personality and manner of testi- 
lying, their jury appeal. When, as often 
happens, the medical views expressed at 
the trial are as one-sided and far apart as 
the parties’ differences as to how the acci- 
dent happened, the jury is left hopelessly 
contused.2 


‘These medical experts are divided into 
two classes—plaintiffs’ experts and defend 
ants experts. 

The expert witness is personable and 
engaging. The jury is duly impressed by his 
Modern Society, 33 Ind. L.J. 15 (1958). 


2. Peck. A Successful New Plan: Impartial Medical 
Testimony, 42 A.B.A.J. 931) (1956). 
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manner and his background, and thorough- 
ly confused when two such eminent experts, 
representing opposing parties, seem to be 
talking about two different injuries, in- 
curred by the same claimant in the same 
accident. The jury’s dilemma is summed 
up in a recent magazine article as follows: 


A large self-confident man enthrones him. 
self in the witness chair. Yes, he is a doctor 
specializing in diseases of the heart; he has 
written books; he has lectured to a genera- 
tion of medical students. His expert pro- 
fessional opinion echoes utmost conviction: 
The fall from the ladder damaged the 
man’s heart. 

Later a brisk, incisive witness for the de- 
fense, boasting equally impressive medical 


credentials, contradicts this conclusion. “Im- 


possible”, he says, “that a sound heart 
should be damaged by a blow that did not 
even raise a bruise.” He is positive that a 
man with a diseased heart climbed a ladder, 
suffered an attack and consequently fell. 

Neither doctor ever saw the deceased. 
Each was hired not for his skill as a physi- 
cian but for his value as a witness. If eithe: 
had reached a_ different conclusion, he 
would not have been called. You could de- 
cide either way with equal justice—or lack 
of it.3 


Kxtreme differences in expert opinion 
are a common incident of today’s trials. 


Expert opinions do not always diverge to 
the extent of 100%. But opinions express- 
ing differences as great as between 30% and 
70%; 15% and 85%; or ‘substantial’ and 
‘minimal’ are heard every day.4 


Nor can this consistent discrepancy be 
dismissed as mere errors in diagnosis. 


It seems to be a fact that the two opposing 
medical experts quite often disagree sharp- 
ly in their testimony concerning cause and 
consequence of the injury. Such disagree- 
ment could, theoretically, derive from two 
sources; some bias on the part of the exam- 


3. Readers Digest, November 1956, p. 134. 

4. Niles, 29 Del. S. Medical Ass’n. 247 (1957). 

5. Zeisel, Book Review, 8 Stan. L. R. 735 (1956). 

6. Report of Standing Committee on Jurisprudence 
and Law Reform, 51 A.B.A.Rep. 435-441 at 437 (1926). 

7. 9 U.L.A. Mise. Act 429-439; See pps. 429-430 for 
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ining physician or the inherent difficulties 
of accurate medical diagnosis. This latter 
possibility, though, must be less important, 
since the divergence occurs invariably in 
the same direction—the defendant's phy- 
sician never sees as serious a liability as 
his counterpart .... Whatever the reason 
for this divergence, the present situation, 
in which the divergence tends always in 
the direction of the party who pays the 
witness, is deplorable and patently not in- 
tended by the law.5 


The problem of the medical expert was 
early recognized by both the legal profes- 
sion and the medical profession. 

In 1926, Judge Taft—later Mr. Chief 
Justice ‘Taft—made certain suggestions with 
reference to law reform. One of the sug- 
gestions was the appointment of a court- 
appointed expert, ‘which suggestion might 
conveniently be embodied in an Act of 
Congress.”’§ 


Model Act of 1937 


To meet this problem, the National Con- 
ference of Commissioners on Uniform State 
Laws approved the Model Expert ‘Testi- 
mony Act in 1937 and in 1943 redesignated 
it as a Model Act. The reason for this was 
summed up in a prefatory note which 
said: 


Parties consistently employ experts upon 
the strength of their bias, which may range 
from a_ professional prejudice to naked 
perjury. 

There can be no doubt of the need for 
expert testimony. The problem is how to 
climinate the evils of bias and partisanship 
which shape it.? 


Section (1) of this Act empowered the 
Court to appoint expert witnesses whenever 
“the Court deems expert evidence is de- 
sirable.’ 8 


discussion. 

8. A similar provision is found in rule 403 Model 
Code of Evidence p. 202 (1942); See also: Fed. R. 
Civ. p. 35(a); Compilation of Cases and Statutes. 
63 Yale L.J. 1023 (1954). 
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The reasons for the act are even more 
valid today, even though the act itsell 
seems antiquated in this day of discovery 
procedures, pre-trial conferences, and other 
procedures designed to change a trial from 
a sporting event to an accurate appraisal 
of the facts involved in a legal controversy. 
Expert Medical 
Testimony Plans 


In furtherance of the intent and spirit 
of this act, and as a result of the dissatis- 
faction with, and inaccurate nature of, med- 
ical testimony in personal injury cases, two 
well integrated plans have been developed 
to cope with this problem. 

One plan is usually designated as the 
New York Plan, the other, the Minnesota 
Plan. Both plans seek the same results but 
approach the problem by different meth- 
ods. 

The Minnesota Plan is predicated on 
disciplinary action after the fact. The New 
York Plan seeks to insure impartial testi- 
mony before the fact. The New York Plan 
is olten associated with the so-called Balti- 
more Plan. 


Minnesota Plan 


The Minnesota Plan was outlined by 
Dr. Ernest M. Hammes, Chairman, Medical 
Testimony Committee, Minnesota State 
Bar Association, at a regional meeting of 
the American Bar Association held in Balti- 
more in 1956.9 

It is primarily a plan whereby charges 
may be brought against a physician for 
alleged biased or improper testimony after 
the testimony has been given and the case 
tried. These charges are heard by a panel 
of doctors. If the panel finds that biased 
or improper medical testimony has been 
given, the testimony is discussed with the 
offending doctor by a member of the board. 
The panel does not have the power of 
revocation but in extreme cases can send 


‘TESTIMONY 





9. The Daily Record (Baltimore) May 18, 1957. 
10. American Medical Association Journal, April 


IN CouR! 8/ 


the matter to the State Board of Medical 
Examiners. 

The plan was initiated in 1940 and has 
been followed by the Illinois State Medical 
Society, the Chicago Medical Society, and 
the Harris County Medical Society (Texas). 
In addition, the Louisiana State Medical 
Society and the Wisconsin Medical Society 
have worked with their state bar associa- 
tions in connection with the review of medi- 
colegal testimony. In the State of Wash- 
ington, the Medical Disciplinary Board 
Act provides for the review of medical 
testimony by the disciplinary board.'° 

As of the date of Dr. Hammes’ paper 
only one case had been forwarded to the 
State Board of Medical Examiners, but in 
a number of cases, the medical testimony 
of physicians has been discussed with mem- 
bers of the panel. Although the plan has 
received widespread publicity, it has not 
been successful. Interest in the last few 
years has shifted from the Minnesota Plan 
to the New York Plan. 


New York Plan 


A program is now in operation. Originally 
sponsored by the justices of the Supreme 
Court for the County of New York, the 
Association of the Bar of the City of New 
York, New York County Lawyers Associa- 
tion, New York Academy of Medicine and 
New York County Medical Society, this 
program obtained a grant of $40,000 from 
the Alfred P. Sloan Foundation and the 
Ford Motor Company Fund. The New 
York Law Journal in giving the reasons 
for the plan stated: 


The project is prompted by the dissatis- 
faction of the Supreme Court Justices with 
the conflicting medical testimony which is 
given by the experts retained by the parties 
and the need for having medical examina- 
tions and reports which are both authori- 
tative and impartial. 

Because of their distaste for hiring them- 





14, 1956, p. 1334. 
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selves out as partisan experts, and because 
of the time which a court appearance con- 
sumes, many of the best qualified doctors 
have tended to stay clear of involvement in 
litigation. But leading medical men have 
indicated their willingness to respond to 
a call from the court and to aid in the 
administration of justice as impartial ex 
perts.11 


Under this program sponsored by the 
courts, the medical profession and the bar, 
there was established: 


.a panel of independent experts, of the 
highest standing, who would be available to 
respond to a call from the court for truly 
expert and objective medical findings on 
conflicting medical claims. The stated re- 
quirements for panel membership were that 
the doctors should be top authorities in 
their branches of medicine and men who 
were not previously identified particularly 
with the plaintiff's or defendant's side of 
personal injury litigation. The responsi- 
bility of selecting the members of the panel 
was delegated to a joint committee of the 
New York Academy of Medicine and the 
New York County Medical Society.!2 
A panel of doctors was selected, and the 
Appellate Division promulgated a special 
rule effective December 1, 1952.18 

The rule is only evoked when there is 
a sharp dispute as to the nature and extent 
of the plaintiff's injuries, and it appears 
to the judge that a report by an impartial 
medical expert would be helpful. This 
dispute invariably appears in pre-trial con- 
ferences. Arrangements are made to have 
the plaintiff examined, and copies of the 
doctor’s report are forwarded to the at- 
torneys for all parties and to the court. 
The matter is then discussed at a subse- 
quent pre-trial conference. 


11. New York Law Journal, November 25. 1952. 

12. Peck, Impartial Medical Testimony, 22 F.R.D. 
23 (1959). 

13. In any personal injury case in which, prior to 
the trial thereof, a justice shall be of the opinion 
that an examination of the injured person and a 
report thereon by an impartial medical expert would 
be of material aid to the just determination of the 
case he may, after consultation with counsel for the 
respective parties, order such examination and _ re- 
port, without cost to the parties, through the Medical 
Report Office of the Supreme Court. New York 
County. The examination will be made by a member 
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Although cases involving impartial ex- 
perts are hard core cases, cases that the 
regular pre-trial procedure had failed to 
settle and if tried would take longer than 
the ordinary case to try, former Presiding 
Justice of the Appellate Division, David 
W. Peck in reporting, on the effect of the 
rule said: 

Approximately 575 cases have gone through 
the New York referral procedure. Settle- 
ments at a pre-trial stage, attributable to 
the panel procedure, were made in 350 
cases. Settlements during trial were made in 
another 62 cases, while 68 cases were tried 
to completion. There remain 115 cases 
awaiting trial or other disposition. It may 
fairly be assumed that at least half of those 
cases will still be settled, bringing the total 
number settled to 75 per cent of the num- 
ber of cases referred.14 


This, of course, might have been antici- 
pated, since use of the rule dissipates and 
minimizes the disagreement over the nature 
and extent of the injuries. 

He further pointed out that the testi- 
mony of impartial experts have been ac- 
cepted by both plaintiffs’ and defendants’ 
attorneys. In cases where impartial experts 
have testified, they were called by the plain- 
tiff in 35 cases, by the defendant in 39 cases 
and by the court in only one case.'6 

This plan has proven so successful that 
it is no longer supported by a grant but 
is supported by public funds. 


Baltimore Plan 


The creation of the Baltimore Plan, un- 
like the New York Plan, was accidental. 
The president of the Baltimore City Bar 
Association and the president of the Mary- 


of a panel of examining physicians designated for 
their particular qualifications by the New York 
Academy of Medicine and New York County Medical 
Society. Copies of the renort of the examining phy- 
sician will be made available by the clerk of the 
Medical Report Office to all parties. New York 
Countv Supreme Court Rules, 22 F.R.D. 24 (1959). 

14. Peck, Supra note 12, at 24. 

15. Impartial Medical Testimony, by Association of 
the Bar of the City of New York, New York. Mac- 
millan Company, 1954 ix and 188 pps. See pages 28- 
35 for discussion. 

16. Peck, Supra note 12, at 25. 
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land State Bar Association appointed three 
identical committees, with identical mem- 
bers on each committee, to consider the 
mutual problems of doctors and lawyers. 

The Medical and Chirurgical Faculty of 
the State of Maryland was then contacted. 
The Medical and Chirurgical Faculty of 
the State of Maryland represents practically 
all the doctors in Maryland. 

‘These committees held symposiums on 
subjects that were of interest to both law- 
yers and doctors as well as the public. At the 
second symposium entitled “The Doctor 
in Court—Expert Medical Testimony,” ? 
Dr. Conrad Wolfe, Professor of Medicine 
at the University of Maryland and a mem- 
ber of the Occupational Disease Board of 
the State of Maryland, suggested that the 
Medical and Chirurgical Faculty prepare 
a panel of impartial experts for use in 
judicial proceedings. He further stated that 
it was the civic duty of physicians to serve 
on this panel. 

Immediately following this suggestion, 
one of the joint committees of doctors and 
lawyers began working on such a plan. It 
was first believed that special legislation 
would be necessary to put such a plan into 
effect. After further study, the committee 
decided that no statute was necessary, and 
that Discovery Rule 420 contained the nec- 
essary power to put the plan into opera- 
tion. The rule is similar to Rule 35 of the 
Federal Rules of Civil Procedure. This 
rule provides: 


Whenever the mental or physical condition 
of a party is material to any matte) in- 
volved in any proceeding, the Court may, 
upon motion by any party and notice to 
all other parties, for good cause shown, 
order such party to submit to a mental or 
physical examination by a physician or 
physicians. The order (1) shall specify the 
time, place, manner, conditions and scope 
of the examination and the person o1 


17. The Doctor in Court—Expert Medical Testi- 
mony. 13 Maryland L. R. 283-323 (1953). 

18. Rule 420. Maryland Rules of Procedure. 9 
Maryland Anno. Code (1957 Ed.). 
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persons by whom it is to be made and (2 
may regulate the filing of a report of the 
findings and conclusions and the testimony 
at the trial by the examining physician o1 
physicians, the payment of the expenses of 
the examination and any other relevant 
matters,18 


There is nothing so new and revolution- 
ary about this rule and its application to 
the appointment of a court-appointed ex- 
pert. The rule had its foundation in Mary- 
land case law. As early as the case of United 
Railways and Electric Co. vy. Cloman, 107 
Md. 681 (1908), the right of the court to 
order a physical examination of a claimant 
was recognized. ‘The rule itself was spe- 
cifically upheld in Purdum vy. Lilly, 182 
Md. 612 (1944).19 


Outstanding Specialists 
Serve on Panel 


Next came the creation of a panel of 
experts. This was done by the Medical and 
Chirurgical Faculty. The panel is divided 
into twenty-one specialized sections, such 
as anesthetics, blood, cancer, cardiology, 
etc., with three doctors in each section. 
very effort was made to obtain the most 
outstanding specialists for each section. 

The judge who desires an expert calls 
the executive secretary of the faculty, ex- 
plains the medical problem involved and 
is given the names of the three specialists 
in the appropriate section. 

The lawyers in the case are asked to 
agree upon one name. If they cannot agree 
upon one name, the court chooses the pat 
ticular specialist who will be used from 
the three names given him. 

Under the rule, the complete reports of 
the court appointed experts are delivered 
to the court and counsel for both sides 
sufficiently before trial so that both sides 
can study them and take any necessary 
action. 


19. For other Maryland cases see: Scheffler v. Lee. 
126 Md. 373 (1915); Brown v. Hutzler, 152 Md. 39 
(1927). 
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The question of costs for services ren- 
dered by panel members was a matter of 
some difficulty. It was determined that the 
question of costs should rest in the sound 
discretion of the court. The court may 
demand costs in advance or tax the same 
alter the case is over. 

‘The objections to the plan were—it would 
be used in small damage suits and unneces- 
sarily delay and complicate these cases, it 
would restrict the right of cross examina- 
tion of the court-appointed expert, and it 
would withdraw the medical issues from 
the realm of adversary proceedings. In 
answer, it can be pointed out that on the 
contrary the plan is for use in big cases 
where great divergence in medical testi- 
mony is expected. Under the plan, the 
court-appointed expert is subject to cross 
examination to the same extent as any 
medical witness. If anything, the plan 
should improve the adversary system by 
enabling the triers of fact to weigh more 
intelligently the evidence before them. 

Even though the plan was not imme- 
diately known or understood and has not 
yet been accepted by the state or city bar 
associations, its existence and use has facili- 
tated the settlement of cases. In fact, in 
the last few years there has been a gradual 
increase in its use and a rather definite in- 
crease within the last year. 


Further Development in the 


Use of the Plan 


In addition to the Minnesota, New York 
and Baltimore City Plans, the California 
Code of Civil Procedure Section 1871 pro- 
vides for the appointment of an expert 
whenever it shall appear that “expert evi- 
dence is, or will be required by the court.” 
After a three year study of the Superior, 
Municipal and Justice Courts of Los 
Angeles County, the Holbrook Survey, 
sponsored by the American Bar Associa- 


20. Fussel, The Holbrook Report 55, (August 1951). 
21. Hankerson v. Van Dusen 3 L. Ed. 2d. 628. 79 
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tion, recommended: 


For a period of at least one year, the Su- 
perior Court should experiment with the 
use of impartial expert medical testimony 
as a regular program in personal injury 
cases, and the results thereof should be 
carefully studied and evaluated.20 


Even though the medical association has 
supplied the courts of Los Angeles County 
with panels of physicians in the various 
medical specialties to be used in accordance 
with section 1871, the courts because of a 
lack of funds have not made use of their 
powers under this section; however, the 
California legislature in its last session 
authorized the payment by the county of 
court-appointed experts in Los Angeles 
county upon the approval by the county 
board of supervisors. Although the board 
has not acted, it is expected that the board 
will soon give its approval. 

In the Eastern District of Pennsylvania. 
the United States District Court on June 2, 
1958, adopted a rule in personal injury 
cases providing for the use of impartial 
medical experts whenever there use would 
aid the court in the just determination of 
the case. Under the rule, the doctors are 
appointed by the court from a panel desig- 
nated by the Medical Society of Pennsyl- 
vania. 

The rule was immediately attacked on 
constitutional grounds, but was upheld as 
within the power of the district court by 
the United States Court of Appeals. Fur- 
ther appeal was denied by the Supreme 
Court when it refused to grant certiorari.?! 
Although a denial of certiorari is not a 
decision on the merits, the Supreme Court’s 
failure to rule on this important issue along 
with the decision of the Court of Appeals 
approving the rule indicates that at least 
the federal courts have the power by rule 
of court to use court-appointed experts. 

After considering the matter for several 


S. Ct. 608 (1959). 
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years, the American Bar Association’s House 
of Delegates adopted the following resolu- 
tion of the Section of Judicial Administra- 
tion at its 1957 annual meeting: 


RESOLVED, That the American Bar Asso- 
ciation adopt a national program, to be 
implemented at the local level, of fostering 
the creation and employment of panels ol 
impartial medical experts, under court 
aegis, in the pre-trial consideration and 
trial of personal injury cases especially in 
those communities where there is a_ suf- 
ficient number of qualified doctors avail- 
able to constitute a panel; 

That the panel be selected by profes- 
sional bodies on the basis of professional 
qualifications; 

That the panel be employed at the pre- 
trial and trial stage of such cases.22 


Benefits of Court-Appointed 
Medical Expert System 


The resolution was based upon the Sec- 
tion of Judicial Administration’s findings 
that the system of court-appointed medi- 
cal experts have the following beneficial 
results: 


1. It improves the process of finding the 
medical facts, vastly increasing the likeli- 
hood of reaching the right result. 

2. It serves to relieve court congestion 
by bringing about the settlement of many 
cases which would otherwise have to be 
tried and which by their nature would en- 
tail lengthy trials. 

3. It has a prophylactic effect upon the 
lormulation and presentation of medical 
testimony in court. 

4. The modest cost involved in the pay- 
ment of independent experts is a positive 
economy in effecting a large saving in 
court operations.23 


Opposition to the plan seems to stem 
primarily from plaintiffs’ attorneys. ‘This 
opposition is clearly set forth by Mr. Emile 


22. 82 A.B.A.Rep. 184 (1957). 

23. Mimeographed report of Committee on Im- 
partial Medical Testimony, Section of Judicial Ad- 
ministration page 4 (August 1956), Findings pub- 
lished 22 F.R.D. 26 (1959). 

24. Editorial, 20 NACCA L. J. 25-31; Edward 5S. 
Levy, Paper before regional medicolegal meeting 
sponsored by the A.M.A., Washington, D.C.. March 
21, 1959. 
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Z. Berman® and Mr. Harry Gair?®, in a 
panel discussion conducted by the Insur- 
ance Section of the American Bar Associa- 
tion, and by Mr. Paul Berman?’ in a dis- 
cussion on this subject at the 27th Judicial 
Conference of the Fourth Circuit at Ashe- 
ville on July 8th, 1957. 

This opposition is primarily based on 
two premises— 

(a) ‘That a trial is an adversary proceed. 
ing; that a court-appointed expert removes 
the trial from adversary proceedings into the 
realm of an administrative proceeding de- 
termined by the testimony of court-ap- 
pointed specialists; “that it is the abolition 
of jury trials in personal injury litiga- 
tion”’;?8 and 

(b) That medicine is not an exact sci- 
ence; that a court-appointed doctor can be 
as wrong as any other doctor; that this is 
particularly true in certain fields of medi 
cine wherein there is a strong diversity of 
opinion among the doctors themselves. 

It should be noted that Mr. Emile Ber 
man, and, to some limited extent, Mr. Gair, 
in the panel discussion before the Insur- 
ance Section, concede the fact that the use 
of a court-appointed expert is helpful in 
pre-trial proceedings and may be helpful 
in the final disposition and settlement of 
cases. Mr. Gair states: 

I agree with Mr. Berman that it has its 

place as part of a pre-trial procedure in 

mediating between antagonistic claimants 

‘The opinion of a third impartial specialist 

would be a powerful adjunct toward com 

promising the conflict.29 


Mr. Berman would seem to indicate that 
the use and value of a court-appointed 
expert varies with the medical problem 
involved. Some medical problems may be 


25. Proceedings Section of Insurance (Panel Dis- 
cussion) 293 (1956). 

26. Ibid at 299. 

27. Berman, Daily Record (Baltimore) June 22. 
1956. 

28. Berman. Daily Reeord (Baltimore) June 22. 
1957. 


29. Supra note 25, at 299, 
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subject to greater certainty in medical find- 
ings and diagnosis than others. The greatei 
the certainty in medical findings, the greater 
the value of court-appointed experts—the 
less the certainty in medical findings, the 
less the value of the court-appointed ex- 
pert. 


| believe it justifiable to state that the 
problem of x-ray interpretation may readily 
yield in the quest for certainty by reason 
ol the development of roentgenology as a 
specialty. Through proven techniques and 
the fairly concise field that it occupies, it 
is probable that orthopedic problems, being 
in a large measure mechanic, may readily 
lend themselves to a fair and accurate 
diagnosis and evaluation from a_ highly 
competent and disinterested expert. But 
then here the legitimate area of disagree- 
ment may well be foreseen.%° 
Both feel strongly that medical experts 
should not be appointed by the court in 
a case in which there is a recognized divi- 
sion of medical opinion. 
Mr. Berman: 


1 think medicine itself recognizes that there 
are fields of medical thinking where there 
are recognized divisions of opinion. It is 
my view that minimally the medical so- 
cieties should delineate and define the area 
of conflicting schools of medical thought. 
In these controversial fields of medical 
thinking no case should be sent to the panel 
lor any purpose, whether pre-trial or trial.#! 


In discussing this phase of the matter, 
a special committee of the Association of 
the Bar of the City of New York, stated: 


30. Supra note 25, at 295. 
31. Supra note 25, at 298. 
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This point of view overlooks several im- 
portant facts. First, while it is true that 
there are many areas of medicine where 
the knowledge of doctors is sketchy and 
uncertain, there are also many areas ol 
certainty where competent doctors do not 
disagree. If the diagnosis of an injury is 
certain, that fact should be made known 
to the jury. If it is uncertain and doubtful 
in view of the limitations of medical knowl- 
edge, that fact is more likely to be admitted 
on the witness stand by a doctor who is 
truly expert and truly impartial than by 

a partisan doctor.32 

In considering this opposition to the 
plan, it should be noted that discovery 
proceedings and right to take depositions 
with practically no limit on the scope of 
the inquiry also remove a case to some 
extent from an adversary proceeding. The 
plan is essentially a further extension of 
discovery proceedings. 

‘The use of a court-appointed expert 
does not remove the proceedings from ad- 
versary proceedings but adds an additional 
skill or aid to the court in its fact-finding 
function in adversary proceedings. It en- 
ables the court and the jury to more accu- 
rately evaluate the facts in these proceed- 
ings. 

It is believed the plan should at least 
be tried. If it proves of no value, it can 
be dropped. If it needs amendment, amend- 
ment can be made. If it proves of real value, 
than an addition has been made to the 
trial of the hard personal injury cases. 


32. Supra note 15, at 33. 








Rercis 5, Section 2, of our Federal 
Constitution provides that “the trial of all 
crimes, except in cases of impeachment, 
shall be by jury...” 

The Sixth Amendment to the Federal 
Constitution provides, “in all criminal 
prosecutions, the accused shall enjoy the 
right to a speedy and public trial by an 
impartial jury of the state and district 
wherein the crime shall have been com- 
mitted”. 

Also, Article 1, Section 7 of the Cali- 
fornia Constitution provides that the right 
to a jury trial shall remain inviolate. Pro- 
vision is made, however, that such right 
may be waived “in open court by the de- 
fendant, his counsel, and the people”. 
‘There are provisions for jury trials in 
criminal cases in all states in the Union. 

We can assume that there must have 
been very good historical reasons for so 
carefully preserving the right to a trial 
by jury for defendants in criminal cases. 
Whatever those reasons may have been, 
we should be willing to examine the im- 
portance of such right in its present day 
implication, particularly in light of the 
numerous articles questioning the histori- 
cal source of this right and its usefulness. 
Such statements as, “it is outmoded”, “it 
makes for extra expense and unreasonable 
delay’, “jurors are not qualified’, and that 
“judges are better trained,” are frequently 
made. 


J. P. Nunnelley, past president of the California State 
Public Defender and Legal Aid Association, has repre- 
sented over 3,000 defendants in felony cases for the 
Los Angeles County Public Defender’s office. 
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by J. P. NUNNELLEY 


Most of the arguments against the jury 
system are based on expediency, and to 
expedite the handling of our increasing 
criminal business is certainly a worthy ob 
jective. Does that mean, however, that the 
system of trying criminal cases before a 
jury should be curtailed? 

Occasionally, we hear it said that lawyers 
handling the defense side of criminal cases 
must be a strange breed; they must be im- 
mune from the normal responsibilities of 
tax paying citizens; and they apparently 
feel no need for the protection of the law. 
Of course, this is an unfair evaluation and 
fails to take into consideration that the 
defense lawyer is, by the nature of his 
assignment, an advocate charged with the 
responsibilities of seeing that his client has 
a fair trial. If he permits matters of ex- 
pediency, or matters of personal interest, 
to prevent him from giving his best effort 
on behalf of his client, he would violate 
his oath of office, as well as the ethics of 
the legal profession. Any less effort on his 
part would only lower the standards of 
administration of justice, which in’ turn 
would gradually lead the public to lose 
confidence in our courts. 
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No defense attorney, however, is so thick 
skinned as to be insensible to the gradual 
pressures exerted to get him to recommend 
a waiver of the jury trial. Under what cir- 
cumstances, if at all, can he yield and con- 
scientiously recommend to his client that 
he waive his right to trial by jury? 

In consideration of this question, it is 
presumed that we are here concerned only 
with cases where the defendant has declined 
to plead guilty, or where there are issues 
involved which require a trial for deter- 
mination. 

If the facts point logically toward the 
defendant's guilt, and cannot be reasonably 
reconciled with any hypothesis of inno- 
cence, a trial before a judge should be 
recommended. 

This type of case is generally referred 
to as, “dead bang’, and to expedite the 
handling of it would not be adverse to the 
defendant's rights. ‘hat is not to say; how- 
ever, in so doing the attorney should be- 
come careless or fail to raise proper objec- 
tion or otherwise neglect to preserve the 
proper formalities required by law. We are 
all familiar with the exceptional case which 
appears impossible on the surface, but dur- 
ing the trial, itself, there are developments 
which necessarily lead to an acquittal. 

A trial before a judge should be recom- 
mended when the defense attorney knows 
the judge well enough to conclude with 
reasonable certainty that the decision he 
will render in the particular case will be 
fair. 

Of course, this need not necessarily mean 
a personal acquaintance with the judge, 
provided the attorney's source of informa- 
tion is reliable. Furthermore, “the decision 

. fair to the defendant” need not neces- 
sarily be an acquittal. It may mean, for 
instance, the finding of guilt of a lesser 
offense included within the charge. 

Under no other circumstances should the 
defense attorney recommend a jury waiver. 

He may, of course, do so if the defendant 
insists, but should not do so without first 
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advising the defendant of the hazards in- 
volved. A contrary rule would place such 
an attorney in the position of gambling 
with the liberty (and in some instances, 
with the life) of his client. No defense attor- 
ney has the right, nor should he assume 
the obligation, so to do. 


Jury Trial Advantages 
When Verdict is Unpredictable 


A jury trial is best for the defendant il 
the outcome of the case is a gamble, for 
the following reasons: 

1. Jurors are well qualified for the task: 

Contrary to popular misconception, the 
average twelve jurors are not gullible dupes, 
but fairly represent the average citizens of 
the community. They are registered voters 
and as voters have the power to vote for 
the selection of judges and legislators. They 
also must pass an examination which re- 
quires, among other things, that they be 
able to understand instructions on the law. 
They are not lawyers, not all are college 
professors, not all are doctors or architects, 
but generally they represent the average 
“voting” citizen of the community. I have 
never addressed twelve such citizens with 
the feeling that I could deceive them into 
deciding a case contrary to the facts. I have 
heard insinuations that juries must have 
been deceived in some cases, but have yet 
to meet a lawyer who will represent to me 
that he can accomplish that feat. The rab- 
bits out of the hat, the tricks, or the miracles 
which lawyers perform in jury trials, are 
largely fictional and appear only in news- 
papers, stories, movies, and other publica- 
tions. 

The duty of the jury is to decide the 
facts. The judge instructs them on the law. 
In a disputed situation, two heads are fre- 
quently better than one, and, by the same 
token, twelve heads are better than two. 
Judges have no special power or monopoly 
on evaluating witnesses or on ascertaining 
who is lying and who is telling the truth. 
Collectively, jurors bring hundreds of years 
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of varied experience to bear on the solu- 
tion of such problems. 


Judge’s Background 
Can Influence His Decisions 

2. Juries protect the defendant from an 
unfair judge: 

Assuming there is no such thing as a 
deliberately unfair judge (although there 
is some authority to the contrary), we are 
familiar with the situation where judges 
sometimes undergo personality changes 
while in office and become virtual tyrants. 

In addition, how would it be possible, 
without a jury, to protect the defendant 
from a judge who is fair in most cases 
but unfair in one or more situations? No 
matter how just, kind, and reasonable he 
may be as to general situations, he fre- 
quently has a pet peeve against a certain 
type of offense. It is common to hear such 
remarks as, “don’t go before that judge 
on a drunk driving case, he doesn’t believe 
in drinking”, or, “watch that judge on 
check cases, he once operated a merchan- 
dising business.” 

We all have our pet dislikes. Most of 
us do not feel that theft of a loaf of bread 
by a hungry defendant is a serious crime, 
but if the judge had never been hungry 
and perhaps had operated a grocery store 
in a hungry neighborhood, he might feel 
otherwise. 

The jury also protects the defendant 
from a judge with good intentions. Great 
numbers of our defendants come from the 
lower economic strata of society and have 
heen unable to compete successfully with 
our more fortunate members in the strug- 
gle to survive. Comparatively few success- 
ful individuals come before our criminal 
courts, although, of course, there are ex- 
ceptions. Crime is frequently resorted to 
as a substitute for honest effort to make a 
living. Also, many of the alleged criminals 
do not have the average intelligence of the 
more fortunate. 

The lowering of the economic standard 
of living is invariably followed by a low- 
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ering of standards as to moral and social 
concepts. Conduct that is acceptable on 
one side of the tracks just “isn’t being done” 
on the other. 

Judges, on the other hand, are usually 
selected from the higher economic strata 
of society. Their duty, frequently, is to 
evaluate the conduct of the other group. 
Some such conduct undoubtedly is very 
shocking to their sensibilities. Their first 
reaction is to try to stamp it out altogether, 
start a crusade. They fill the prisons to 
capacity until pressured by tax paying 
groups who complain of the expense of 
supporting so many defendants in public 
institutions. The more care the judge re- 
ceived in his rearing, the less his ability 
to understand his less fortunate fellows 
their standards of conduct or their motiva- 
tion. Every wrong step or mistake, evalu- 
ated by such a judge’s standards, is attri- 
buted by him to willful misconduct—hence, 
everybody is guilty. Defendants often ap- 
pear to such a judge to be, “filthy, dumb, 
vulgar, depraved, ignorant, fiendish crea- 
tures,” not worthy of the benefits of law. 
Judges are often intolerant of those less 
intelligent than they, or who do not abide 
by the strict principles by which the judge's 
own conduct is regulated. It is difficult for 
a man who has never known hunger, anger. 
vengeance and the agony of jealousy and 
hate, to evaluate the conduct of individuals 
acting under such emotional strain. 

It is one thing to enforce standards of 
conduct expressed in our law, but it is 
quite another thing to apply them so strictly 
as to make great segments of our popula- 
tion criminals per se. When a judge has 
led a sheltered life, when his standards are 
too high for the average, when he becomes 
intolerant in cases where he is just in- 
capable of understanding the person whose 
liberty is in his hands, the defendant should 
have his right to have a jury of twelve 
average citizens determine his guilt or in- 
nocence. That is his only protection. 

3. The jury makes for more uniformity 
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in the application of our law: 

You cannot pick your judge. The case 
is assigned to him by the simple process 
of mathematics, an equal amount of work 
to him as to the other judges. This is the 
case, although the decisions as to guilt or 
innocence, as well as the amount of punish- 
ment depend upon the views, attitudes, and 
whims of one individual. One judge may 
send the defendant to state prison for fight- 
ing, because the judge’s mother didn’t be- 
lieve in the use of force. Another defendant 
before another judge for the same offense 
would be given a light sentence because 
the judge grew up ina neighborhood where 
willingness to engage in a fight was con- 
sidered a favorable characteristic. 

What is self-defense? The action to be 
permitted when a person is being assaulted 
by another is not a matter of law, but one 
of fact, depending upon the circumstances 
of each case. To some judges, a slight de- 
veree of force is wrong; to others consider- 
able leeway is given. Twelve citizens can 
better determine a reasonable and average 
construction on the matter. 

No judge likes to have the issue of fact 
taken from him in every case and will tend 
to conform to an average degree of en- 
forcement. Several requests for a jury in 
similar cases, resulting in a more lenient 
decision than the judge would have made. 
will usually suffice. Unfortunately, not all 
judges react in this manner. Some have 
heen known to lecture or “bawl out” a jury 
for deciding a case more leniently than they 
would have done. No law gives the judge 
this right. In my opinion, that judge has 
lost sight of his rank and either doesn’t 
know, or has forgotten, the proper function 
of the jury. The same people who elect 
the judge and pay his salary, and whom 
he is obligated to serve, also have a right 
to suggest how they want him to serve, 
and how they want the principle of law 
applied to a certain set of facts. 

4. The jury is better able to assume the 
responsibility: 
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Contrary to some opinion, the public. 
represented by the jury, does not become 
nearly as hysterical over certain highly pub- 
licized crimes as we are led to believe, 
as, for example, sex crimes, rat packs, nar- 
cotics, etc. 

The jury doesn’t feel that every senile 
old man should be sent to state prison 
merely because someone else, in anothes 
case, Committed an atrocious crime against 
a child. Some judges, when confronted with 
a similar situation, are reluctant to decide 
the case on its merits because of the pos- 
sibility that the defendant might resort to 
violence in the future. Even a courageous 
judge is conscious of this possibility in all 
cases where he grants leniency. He never 
knows when the media of publicity will 
construe his honest conduct in the first 
instance to be a horrible mistake in the 
future. The more politically ambitious the 
judge the less courage he has and the !ess 
consideration he will give the case before 
him. While the jury is subject to hysteria 
in some degree, they are not generally con- 
cerned with anything more than fairness 
in the particular case. They have nothing 
to lose but a $4.00 per day job, anyway. 


Jury Protects Public Against 
Technical Prosecutions 


5. The jury protects the defendant from 
unjust laws: 

We must not lose sight of the fact that 
the laws which we have are not a set ol 
arbitrary rules handed to us with the ac- 
companiment of loud thunder from Mount 
Sinai, but are simply regulations enacted 
by our legislative representatives attempt- 
ing to set a standard for our conduct in 
our civil relations with each other. We 
should not have any more governmental 
interference in our dealings and relation- 
ships with one another than is absolutely 
necessary. A criminal is one of us who has 
broken one of those rules. The more rules 
we have the more criminals we will have. 

Not being able to forsee what new regu- 
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lations may become necessary in the future 
—our penal laws must be changed from 
time to time—the public should have the 
right to determine in the last analysis, 
which rules are necessary and which are 
not. Suppose, for instance, that the legis- 
lature enacted a law making it a felony 
for us to gather together and discuss these 
matters, because they tended toward in- 
surrection or for some other reason. Judges 
would be more inclined to be bookish and 
follow the “letter” of the law than a jury 
would be. The jury would concern itself 
more with the question as to whether or 
not in a particular instance the law should 
apply. 

Many times a judge has been heard to 
say, “I regret that I am duty bound to 
find you guilty under the wording of this 
statute, but arguments directed toward 
another decision must be addressed to the 
legislature.” A jury would simply short- 
circuit the legislature and find the man 
not guilty; thus justice would not need 
await the uncertainties of another session 
of the legislature. 

Several years ago, a group of our senior 
citizens were charged with violating the 
vambling laws by playing penny-ante poker 
in their own home; the jury found them 
not guilty. Undoubtedly, a judge would 
have come to a different decision, on the 
evidence which was concededly adequate. 

Not long ago, I represented a young man 
charged with child stealing. He was very 
emotional by nature and after the judge. 
in a civil case, had ordered custody of 
the child to his wife, he, the father, took 
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the child back to New York without the 
mother’s consent. After changing diapers 
for a few days, he apparently changed his 
mind and returned the child to its mother. 
The jury found him not guilty of child 
stealing even though, technically, his acts 
fell within the strict wording of the statute. 
This decision met with acclaim by all con- 
cerned including the judge, who, had he 
been left with the responsibility, might 
have felt compelled to arrive at a con- 
trary decision. 


Jury is a Repository of 
Our Liberties 


Wouldn't you prefer to have average 
people set the standards of conduct by 
which you are to be governed? What is 
wrong with going back to the direct repre- 
sentatives of the people for a construction 
of the rules in cases where we think they 
are perhaps too severe. People are emo- 
tional, as well as reasonable, and then 
conduct cannot be regulated by processes 
of mathematics or logic in every instance. 
No rule can be laid down which fits every 
case. When in doubt as to its application, 
call for a jury. 

What is more fundamental to a democ 
racy than the privilege to turn to the people 
and say: This is your law; this is you 
citizen; this is what happened; apply the 
law to the case as you want it applied. 

It is not that we lack faith in our judges 
or in our legislators, but in evaluating hu 
man conduct, we have more faith in the 
collective decision of average people. 

















Wide Distribution Planned for 
“Ten Cures For Court Congestion” 


Recognizing that the problem of court 
delay is at least in part the lawyer’s respon- 
sibility, Ross L. Malone, President of the 
American Bar Association last year, appointed 
a committee of lawyers experienced with the 
problems of court congestion to formulate a 
positive program to cure delay, which could 
be recommended to state and local bar 
associations, judges, and citizens’ groups. 

Since the committee members believed that 
one of the major difficulties was the lack of 
information at the local level they, with the 
help of the research staff of the American 
Bar Foundation, decided to prepare a pam- 
phlet describing the most promising effective, 
and time tested measures for the alleviation 
of court congestion. 

The result was “Ten Cures For Court 
Congestion” which was approved by the 
House of Delegates at this year’s annual meet- 
ing of the American Bar Association for pub- 
lication and distribution. In order to get the 
widest possible circulation of “Ten Cures 
For Court Congestion” the committee has 
distributed it to all: state and local bar asso- 
clation presidents and _ secretaries, chairmen 
of court congestion committees, trial judges 
both state and federal, and members of the 
House of Delegates. In addition, the pam. 
phlet will be sent to any person, lawyer or 
layman, upon his writing to the Special Com- 
mittee on Court Congestion, American Bar 
Association, American Bar Center, Chicago, 
Illinois, or to the American Judicature Society. 

The suggested solutions to court delay in- 
cluded in “Ten Cures For Court Congestion” 
are summarized in the booklet as follows: 

1. Pre-Trial 

Pre-trial is a device that reduces both 
trial time and the number of trials. It can 
be established without legislation or court 
rule and results have been astounding 
where it is used. 
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2. Availability of Counsel 

By planning and diligence the trial 
Bar could do much to prevent delays 
caused by unpreparedness and other con- 
flicting trial commitments. This is a prob- 
lem peculiarly within the legal profession 
and serious ethical as well as public relation 
problems exist as long as the Bar fails to 
solve the problems involved. 
3. Jury Waivers 

Judges can make jury waivers more at- 
tractive by giving preference or establish- 
ing special panels. Attorneys can do their 
share by reviewing their case to determine 
whether a bench trial would be contrary 
to their client’s interest before demanding 
a jury. 
4. Judicial Performance 

There is room for considerable im- 
provement in the actual hours spent in 
trial per day and days per year. More sum. 
mer sessions and more efficient calendar 
handling will also result in more judge 
time. The Bar is in the best position and 
has the duty to maintain the quality of 
the Bench. 
5. Transfer of Cases to Lower Courts 

In a metropolitan area most cases seek- 
ing monetary damages could be brought to 
lower municipal courts rather than the 
court of general jurisdiction. Adequate ap- 
praisal of a case by counsel before filing 
and by the court during pre-trial can do 
much to insure trial in the less congested 
lower court. 
6. Calendar and Trial Aids 

Such aids as the certificate of readiness, 
individual or pool assignment systems, spe- 
cial settlement calendars, impartial medical 
testimony or administrative commissions 
are helpful under particular circumstances. 
7. Disposition of Cases by Quasi Judicial 

Personnel 

More courts should consider the use 
of referees, commissioners, auditors or ar- 
bitrators. These quasi judicial personnel 
can dispose of a great number of routine 
cases that would otherwise add to an al- 
ready clogged docket. 
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8. Judicial Statistics 

No reform can be initiated without first 
identifying the problems involved. Judicial 
Statistics are necessary for proper court ad- 
ministration. 
9. Court Administration 

More efficiency in the handling of court 
problems would result in better use of 
judicial manpower. Centralization of au- 
thority clarifies the entire picture of court 
congestion and this, in itself, will suggest 
remedies. 
10. Court Re-organization 

Court re-organization starts at the very 
foundation and builds upward to create 
a modern court system capable of dispos- 
ing of the business at hand. Partial reforms 
have, in the past, been hit or miss and re- 
sulted in a helter-skelter grouping of over- 
lapping courts and duplicated or wasted 
effort. 


Increased Delay 
in Major State Courts 


‘The average length of time needed to bring 
personal injury cases to a jury trial in the 
nation’s major state courts increased slightly 
during the past year. The number of courts 
reporting delays of more than 25 months, 
however, decreased considerably. 

These facts on the status of state court 
calendars were disclosed at the August meeting 
in Miami Beach of the Institute of Judicial 
Administration. ‘The Institute, a non-profit 
organization located at New York University’s 
Law Center, has issued the results of its 
seventh annual survey of principal courts of 
general jurisdiction in all of the states (ex- 
cept Alaska and Hawaii) and the District 
of Columbia. 

The survey states that in 1959 it took an 
average of 10.1 months for personal injury 
cases to reach a jury after the parties were 
at issue. In 1958, the corresponding figure 
was 9.4 months. 

Only three courts appear on this year’s list 
of jurisdictions having a delay of more than 
25 months. Six courts with such delays were 
listed in 1958, and the comparable total for 
1957 was 12. 

The three jurisdictions with delays of more 
than 25 months are the Superior Court, Cook 
County (Chicago), 52.9 months; Circuit Court, 
Cook County (Chicago), 50.3 months; and 
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Supreme Court, Queens County (New York 
City), 44.0 months. 

As in the past years, the longest delays gen- 
erally occurred in counties with the largest 
populations. In counties with populations 
above 750,000 the average delay is 20.4 months. 
Counties with populations between 500,000 
and 750,000 have an average delay of 12.2 
months, and those with populations unde 
500,000 have an average delay of 6.0 months. 

Marked improvements over last year were 
reported by Hartford County (Hartlord), 
Connecticut, down trom 28.5 to 20.5 months; 
Fairfield County (Bridgeport), Connecticut, 
31.5 to 24.4; Multnomah County (Portland), 
Oregon, 8 to 3; Bernalillo County (Albuquer- 
que), New Mexico, 10 to 6; Mecklenberg 
County (Charlotte), North Carolina, 11 to 
5.5; and Dallas County (Dallas), ‘Texas, 11 
to 9. 

Among the courts reporting increased cal 
cndar congestion are San Diego County (San 
Diego), California, up from 14 to 17 months; 
Sacramento County (Sacramento), California, 
7.5 to 13; New Haven County (New Haven), 
Connecticut, 15.1 to 24.6; Sedgwick County 
(Wichita), Kansas, 8 to 12.3; Kings County 
(Brooklyn), New York, 15 to 21 for all civil 
jury cases except contract cases; Hillsborough 
County (Manchester), New Hampshire, 18 to 
22; Knox County (Knoxville), Tennessee, 6 
to 10; and Harris County (Houston), ‘Texas, 
12.5 to 18. 

“This year’s survey discloses some improve- 
ment, but the problem of court calendar con. 
gestion continues to be a serious one through 
out the nation,” states Delmar Karlen, 
associate director of the Institute and professor 
ol law at New York University. “We hope that 
our survey, as in the past, will serve as a 
yardstick for courts to measure their perform 
ance against similarly situated jurisdictions.” 

‘The survey, like that of 1958, was concerned 
with the average number of months required 
to obtain a jury trial in a personal injury 
case from the time the parties are at issue. 
At issue refers to the status of a case when 
preliminary steps have been completed and 
the case can be placed on the calendar. From 
1953 through 1956 the annual surveys were 
concerned with the average time required to 
obtain a trial in all cases, jury and non-jury, 
personal injury or otherwise. 

The survey has been limited to personal 
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injury cases, Professor Karlen said, because 
they are the principal source of calendar delay. 
Delays in these cases correspond generally with 
those in other cases, he added, and thus tur- 
nish a reasonably accurate overall index ol 
calendar congestion. 

The Institute of Judicial Administration 
conducts a variety of studies intended to im- 
prove the operation of the nation’s courts. 
Information for its annual surveys of court 
calendar delay comes from judges, court clerks, 
and other officials and individuals. 

Judges of the two Chicago courts took 
issuc with the finding that their courts had 
the longest delay. Chief Justice Thomas E. 
Kluczinski of the Circuit Court said that until 
the newly created court administrator has time 
to make a study, the extent of the delay in the 
Cook County courts could not be accurately 
assessed, 


Slight Decrease in Backlog 
Reported in Federal Courts 


‘The Administrative Office of the United 
States Courts in its annual report for fiscal 
year 1959 reported a slight decrease of 5.4 per 
cent in backlog from the 75,000 high at the 
end of fiscal year 1958. The backlog in the 
United States District Courts, however, is 
greater than it was at the end of fiscal years 
1956 or 1957. 88,453 cases were commenced 
and 90,000 cases were terminated. This is an 
increase in terminations of almost 1,000 over 
last year, 


Crowded Calendars 
Delay Criminal Trials 


Delay does exist in criminal cases. Contrary 
to the general opinion that delay is limited 
to the trial of civil cases, a joint judiciary 
committee of the California legislature whose 
report was issued this summer uncovered in 
1958 many instances of persons charged with 
crimes being held in jail two, three, four and 
five months before being tried. One such ex- 
ample was William Henry Kimberly. 

Kimberly was picked up in Los Angeles on 
August 22, 1957, on a charge of shoplifting 
$59 worth of socks. Four days later a com- 
plaint was filed against him and he had a 
preliminary hearing on September 3. In mid- 


September, he was arraigned on a charge of 
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petty theft and, on September 20, his trial 
was set for November 4, 1957. On that date, 
his trial was postponed for six weeks because 
of the congested condition of the court's calen- 
dar and he was remanded to jail. On Decem- 
ber 19, alter nearly four months in jail, Kim- 
berly was again told that the court’s calendat 
was still too congested for his case to be heard. 
Then, according to Kimberly’s letter to the 
committee, 


At this point I spoke up and objected to 
another continuance. | reminded the 
court that it was already 115 days since | 
had been arraigned. I demanded that my 
case be heard then, at the present time, and 
called to the attention of the court the law 
that prescribes the limitation of time con- 
cerning the hearing of a case... . The Hon. 
orable Judge at that point, said that in 
view of my objection and demand, “I am 
dismissing this, and I am ordering the ar- 
resting officers to meet this man at the book- 
ing office to refile the charge on this man.” 
Kimberly was released and immediately 

taken back into custody and processed as an 
arrested suspect on the same charge. At his 
preliminary hearing on December 31, 1957, 
the judge was told of the committee’s interest 
in Kimberly’s case and he released Kimberly 
on his own recognizance pending a renewal of 
the preliminary hearing on January 10, 1958. 
The public defender representing Kimberly 
moved for a dismissal on January 10, but it 
was denied on objection of the prosecuting 
attorney and he was bound over to the Su- 
perior Court for arraignment. On January 21 
at the arraignment, the prosecuting attorney, 
who had by now become aware of the commit- 
tee’s interest in Kimberly, moved for a dis- 
missal in the interest of justice and Kimberly 
was freed. Kimberly spent 131 days in jail 
awaiting trial. One could only estimate the 
time it would have taken for Kimberly’s case 
to be finally terminated without the help of 
the committee. 

After the committee’s investigation the Los 
Angeles Superior Court expedited its criminal 
calendars to some extent by using judges as- 
signed to the congested civil calendar. At the 
time of the transfer of these judges to criminal 
cases, the delay in bringing civil cases from 
issue to trial was over 15 months and the civil 
calendar’s backlog had increased over 200 pet 
cent during the previous six years. 
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Court Administrator and 
Judicial Council Bill 


Introduced in Pennsylvania 


Pennsylvania may join the 21 states having 
court administrators. A bill with the backing 
of the Governor and the Attorney General 
was introduced into the General Assembly 
late in September. The bill, similar to the 
Illinois court administrator act (June Journal, 
p. 24) provides for the appointment by the 
chief justice of the Supreme Court of a state 
court administrator and two assistant adminis- 
trators for Philadelphia County and Allegheny 
County (Pittsburgh). 

The bill also would create a judicial coun. 
cil composed of laymen appointed by the 
governor, deans of the law schools in Pennsyl- 
vania, presidents and chancellors of the state 
and local bar associations, chairmen of the 
appropriate legislative committees, as well as 
judges representing every class of courts in 
Pennsylvania. 


Commissioners on Uniform State 


Laws Approve Model Defender Act 


A Model Defender Act, to provide for the 
defense of indigent persons accused of crime, 
was approved by the National Conference of 
Commissioners on Uniform State Laws at its 
annual meeting in Miami Beach in August. 

The project had its beginning in 1955 when 
the National Legal Aid Association, now the 
National Legal Aid and Defender Association, 
petitioned the Commissioners to undertake 
the drafting of such an act. The House of 
Delegates of the American Bar Association, 
at the instance of the Section of Criminal 
Law, subsequently joined in that request. 
Work was begun three years ago, with as- 
sistance from the N.L.A.D.A. and the Section 
of Criminal Law, and it was a fourth draft 
that received final approval at the 1959 meet- 
ing. 

Adoption of the Model Defender Act cli- 
maxes a steady build-up in recent years of 
interest in and attention to legal aid in crimi- 
nal cases. For many years the term “legal 
aid” was taken for granted to refer to aid in 
civil cases only, and virtually all local legal 
aid societies declined to accept criminal 


rit AMERICAN JUDICATURE SOCIETY 95 


cases. More than half of all the defendants 
in criminal cases, however, are financially 
unable to employ counsel. In about two-thirds 
of the states, counsel for the defense of such 
persons may be assigned by the court and 
compensated out of public funds, but this 
still leaves one-third of the jurisdictions with 
either no provision for assigned counsel at 
all or with only charity service from young 
and inexperienced lawyers. 

To meet this situation, special “defender” 
offices were established in cities where the 
need was the greatest—public defender offices, 
where the officer in charge is a public official 
comparable to the prosecutor but charged 
with defense instead of prosecution, and “vol. 
untary” defender offices, where the work is 
carried on by an organization comparable to 
a legal aid society that advises indigent per- 
sons in civil cases. These offices, with some 
exceptions, had little or no contact with the 
regular legal aid offices, and for years the two 
related but quite separate activities went thei 
separate ways. 

By 1956, the defender movement had grown 
strong enough for talk of a national organi- 
zation, and in that year at the Denver con- 
vention of the National Legal Aid Association 
the defenders established for the first time a 
Defender Section of the N.L.A.A. At the 1958 
convention in Pasadena, with the change ol 
name to the National Legal Aid and Delende: 
Association, they became a fully integral part 
of the Association, which had rewritten its 
formal statement of purposes to include pro. 
motion of both civil and criminal legal aid 
and the establishment of both legal aid) and 
defender organizations. 

The form of organization for delende 
service is still a matter of experimentation 
and to some extent of controversy, and dif- 
ferent forms have been found adapted to 
diflerent communities. The Model Act pro- 
vides flexibility to meet varying needs and 
conditions and to permit further experimen 
tation, while at the same time providing a 
framework from which any committee can 
readily build a structure suited to its own 
needs and purposes. 

The text of the Model Act is not very long, 
and we are pleased to present it in full here 
with, together with the accompanying com 
mentary, as a service to our readers and to 
the legal aid movement. 
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MODEL DEFENDER ACT 


[Be it enneted... ] 

SECTION 1. In any county [the appropriate 
governing authority] may establish the office of 
public defender. A county may join with one or 
more other counties to establish one office of public 
defender to serve those counties. 

COMMENT 

Provision for securing counsel for in- 
digents charged with criminal offenses has 
been necomplished in various patterns: 

1. By statute setting up the office 

a. as mandatory for every county; 

b. as permissive for every county; 

«. as mandatory in counties of a 
stated population and permissive 
for others. 

2. Appointment by the court in indi- 
vidual cases with compensation 
an. under legisiative scale; 
hb. fixed by the appointing court. 

3%. By legal aid and defender organi- 
gutions in certain municipalities 
supported by public funds, private 
philanthropy, or both. 

It seems wise therefore, to create the 
office by an enabling act with the county 
aus the appropriate unit, so that local re- 
quirements and wishes can be carried out. 

Throughout the act, the county is made 
the governmental unit. In some jurisdic- 
tions this will necessarily require changes. 


SECTION 2 (a) The public defender shall be a 
qualified attorney licensed to practice in this state 
selected by [the appropriate appointing authority]. 
He shall represent, without charge, each indigent 
person who is under arrest or charged with a 
crime if: 

(1) the defendant requests it; or 

(2) the court, on its own motion or otherwise, so 

orders and the defendant does not affirma- 
tively reject of record the opportunity to be 
sO represented. 

(b) Before arraignment the determination of 
indigency may be made by the public defender. At 
or after arraignment the determination shall be 
made by the court, 








COMMENT 

Careful thought should be given to the 
method of selecting the public defender. A 
method other than by election will shield 
the public defender from the hazards and 
expense of campaigning for office. In some 
jurisdictions, a judicial selection is made; 
in others, the public defender is chosen by 
the legislative division. Sometimes he is 
under civil service. 

If local conditions are such that election 
of the public defender must be the method 
of selection in order to get the bill passed, 
additional safeguards may be set up. 

Many lawyers who have studied the vari- 
ous defender systems feel that the method 
of selecting the official is the key to the 
success of the plan. The objective, what- 
ever the method, is to make certain that 
not only a qualified lawyer holds the posi- 
tion but that he will also have the inde- 
pendence to serve his clients with complete 
professional loyalty. 

Former drafts embodied the thinking that 
it was appropriate to pattern the office 
after its so-called counterpart, the office of 
the prosecuting attorney, and subject to 
the same _ restrictions respecting salary, 
private practice, ete. Debate has shown this 
provision to be inelastic, dificult to create, 
and provocative of controversy. 

It is recognized that the criminal codes 
of the several states vary widely with re- 
spect to what specific acts constitute of- 
fenses against the state. Therefore, it 
should he left to each jurisdiction to de- 
termine what crimes are to be covered in 
this Act, 


SECTION 3. (a) The term and compensation of 
the public defender shall be fixed by [the appro- 
priate governing authority]. 

(b) The public defender may appoint as many 
assistant attorneys, clerks, investigators, stenog- 
raphers, and other employees as [the appropriate 
gxoverning authority] considers necessary to enable 
him to carry out his responsibilities. Appointments 
under this section shall be made in the manner pre- 


seribed by [the appropriate governing authority]. 
An assistant attorney must be a qualified attorney 
licensed to practice in this state. 

(c) The compensation of persons appointed under 
subsection (b) shall be fixed by [the appropriate 
governing authority]. 

COMMENT 
This section should be flexible enough to 
cover jurisdictions of varying size and pop- 
ulation, as some counties may need only a 
part-time defender while others may re- 
quire more than one lawyer and additional 
clerks, etc., on the staff. In the more popu- 
lous counties, the effectiveness of the office 
will be greatly reduced unless there is pro- 

vision for an investigator. 


SECTON 4. When representing an indigent per- 
son, the public defender shall (1) counsel and de- 
fend him, whether he is held in custody without 
commitment or charged with a criminal offense, at 
every stage of the proceedings following arrest; 
and (2) prosecute any appeals or other remedies 
before or after conviction that he considers to be 
in the interest of justice. 


COMMENT 

This wide authority is given to permit 
the defender to represent indigent clients 
aut every stage of the proceedings and to 
appear for those charged with felonies and 
misdemeanors. One of the chief criticisms of 
the assigned counsel system is that the de- 
fendant’s lawyer is selected too late in the 
proceedings to render the most effective 
service. Too, there are many stiuations 
where indigent defendants with misde- 
meanor charges need a lawyer as much as 
those facing more serious offenses. This is 
particularly true where the defendant is 
young or is a first offender, and in jurisdic- 
tions where misdemeanors carry a heavy 
penalty. 


SECTION 5. For cause, the court may, on its 
own motion or upon the application of the public 
defender or the indigent person, appoint an at- 
torney other than the public defender to represent 
him at any stage of the proceedings or on appeal. 
The attorney shall be awarded reasonable compen- 
sation and reimbursement for expenses necessarily 
incurred, to be fixed by the court and paid by the 
county. 

COMMENT 
It seems desirable to provide a plan for 
handling those cases where a conflict of in- 
terest or other legitimate reason makes it 
desirable to appoint counsel other than the 
public defender. 


SECTION 6. The public defender shall make an 
annual report to [the appropriate governing au- 
thority] covering all causes handled by his office 
during the preceding year. 

COMMENT 
This requirement is self-explanatory. The 
justification of the office as well as a his- 
tory of its efficiency makes the regulation 
a requisite. 


SECTION 7. The [appropriate administrative of- 
ficial] shall provide office space, furniture, equip- 
ment, and supplies for the use of the public de- 
fender suitable for the conduct of the business of 
his office. However, [the appropriate governing 
authority] may provide for an allowance in place 
ot facilities. Each such item is a charge against 
the county in which the services were rendered. If 
the public defender serves more than one county, 
expenses that are properly allocable to the business 
of more than one of those counties shall be pro- 
rated among the counties concerned, 

COMMENT 
If the defender serves more than one 
county, the last two sentences are desirable 
to clarify the division of cost and expense. 


SECTION 8. If [the appropriate governing author- 
ity] determines not to create the office of public 
detender, then it may, at county expense, either: 

(1) authorize the court to provide the services 
prescribed by this Act by appointing a qualified 
attorney in each case and awarding him reason- 
able compensation and expenses; or 

(2) arrange to provide those services through 
non-profit legal aid or defender organizations. 

SECTION 9%. [Short Title.] This Act may be cited 

as the Model Defender Act. 
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Unique Legal Aid Plan 
Proposed in District of Columbia 


The United States Attorney for the District 
of Columbia late this summer proposed a 
unique plan for defending indigent persons 
and for training young lawyers in criminal 
law. The plan calls for the use of 25 graduate 
students, lawyers admitted to the bar, who are 
studying for an advanced degree, to represent 
without fee indigent defendants. These stu- 
dents would be advised, supervised and graded 
by instructors from cooperating law schools. 

Attorneys practicing criminal law have con- 
demned the plan as jeopardizing the rights of 
indigent defendants by placing their defense 
in immature hands. One attorney bluntly 
asked, ‘“‘How would you like a graduate stu- 
dent to defend you?” 

The plan has the enthusiastic support of 
Georgetown and George Washington Law 
Schools and the support of the Chief Justice 
of the Municipal Court of the District of 
Columbia. The only obstacle to the opera- 
tion of the plan is money. Supporters of the 
plan hope to interest a large foundation in 
paying for the plan as a model for other cities 
with similar legal aid problems. It is estimated 
the necessary supervision and fellowships will 
cost between $100,000 and $160,000. 


New York Magistrates Drafted to 
Speed Juvenile Criminal Cases 


The New York City court handling juvenile 
criminal matters, the Court of Special Sessions, 
has 1,600 cases pending, but only 260 are ready 
for trial. The problem of delay is compounded 
by the lack of detention facilities for juveniles 
between arrest and trial. In order to speed the 
disposition of these cases, 15 magistrates have 
been drafted to work overtime after they finish 
their traffic court duties. 


Bar Foundation to Analyze 
Criminal Law Enforcement Methods 


Seven volumes of field reports on law en- 
forcement methods will be analyzed by the 
American Bar Foundation during the next 16 
months. From 1953 to 1957, the American 
Bar Foundation, with a grant of $445,000 
from the Ford Foundation, conducted field 
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studies in three states on the techniques of 
law enforcement used by police, prosecutors, 
judges and prison and probation officials. The 
new study, again supported by the Ford 
Foundation, is expected to reveal significant 
information concerning the fundamental 
problems facing the nation’s law enforcement 
officials. Ultimately, the American Bar Foun- 
dation hopes to come up with remedial 
measures to meet these problems. 


California and Wisconsin 
Require Judicial Robes in Court 


California by law and Wisconsin by order 
of the board of circuit judges have made the 
wearing of robes by judges mandatory. In Cali- 
fornia the law went into effect this August 
but it does not yet have the unanimous sup- 
port of the judges. One judge commented, 
“I don’t think you can make a judge out of 
a man simply by making him a clothes rack.” 

In Wisconsin where the wearing of the robe 
has been mandatory for eight months, judges, 
who had bitterly opposed the order, are now 
enthusiastic supporters of judicial robes in 
court. One judge, who had suggested that 
“circuit judges might as well wear wigs if 
they put on robes,” now says, “I feel entirely 
different about the matter now that I have 
seen the effect a robe has in court. I have 
learned that the robe is extremely meaningful 
in the trial of cases involving juveniles and 
adult criminal defendants. It has convinced 
me that it is a necessary symbol in the ad- 
ministration of justice.” 


Legislature Studies 
Ohio Court System 


Last month, Governor DiSalle of Ohio re- 
ported to the Cuyahoga County (Cleveland) 
Bar Association that a study of the Ohio judi- 
cial system is now being conducted by the legis- 
lative bureau. In July, he had asked the legisla- 
ture to conduct a study on the need for a re. 
organization of the state’s judicial system and 
to establish a standard for future expansion 
of the courts. At that time, he suggested that 
the study be conducted with the advice of the 
Supreme Court of Ohio, the Ohio State Ban 
Association and the American Judicature 
Society. 
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Bar Associations 


Win Top A.B.A. Awards 


The American Bar Association at its an- 
nual meeting in Miami Beach announced its 
1959 Awards of Merit to state and local bat 
associations for outstanding progiams ol activ- 
ities, with the top award for large state associa- 
tions going to The Florida Bar. 

The Florida Bar won the coveted award 
lor several projects, including its continuing 
legal education courses and workshop sessions, 
held throughout the state to improve con- 
tinuing education opportunities for lawyers. 

Among smaller state bar associations, those 
having fewer than 2,000 members, the top 
award went to The Bar Association of the 
State of Kansas. 

In the competition among city and county 
bar associations top awards went to the Chi- 
cago Bar Association, Akron Bar Association 
and the Sebastian County Bar Association of 
Fort Smith, Arkansas. 


New York City Bar Groups 
to Approve Judicial Nominations 


A New York Times’ dispatch reported the 
reaching of a formal agreement last month to 
submit all prospective Democratic and Re- 
publican judicial nominations in Manhattan 
to bar associations at least two weeks before 
they are made. 

The agreement broadens and makes official 
a two-year-old understanding between the two 
major political parties and the leading bar 
associations that related only to nominations 
for the supreme court. 

Dudley B. Bonsal, president of the Associa- 
tion of the Bar of the City of New York, 
announced the new agreement after a lunch. 
con meeting with Carmine G. De Sapio, leade1 
of ‘Tammany, and Bernard Newman, New 
York County Republican chairman. 

The practice of submitting the names of 
prospective appointees for judicial office to 
bar associations goes back more than twenty- 
five years. It was instituted to give lawyers’ 
groups an opportunity to pass on the qualifi- 
cations of those being considered before ap- 
pointments were made. 

Two years ago, Mr. DeSapio and the late 
Thomas J. Curran, Mr. Newman’s predecessor, 
agreed that bar associations should have an 
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opportunity to pass on the qualifications of 
prospective supreme court candidates before 
neminations were made. 

Under the new agreement, bar groups will 
get a chance to review the qualifications ol 
prospective candidates for General Sessions, 
the City Court and Municipal Court as well. 

Both Mr. De Sapio and Mr. Newman told 
the bar representatives they were keenly aware 
of the responsibility of their parties to present 
to the electorate judicial candidates of the 
highest caliber. 

The names of the prospective candidates 
are to be submitted both to the Association 
of the Bar and the New York County Lawyers 
Association. 


Governor of Hawaii Renews Pledge 
to Consult with State Bar 


Governor William F. Quinn of Hawaii has 
renewed his pre-election promise that before 
selecting any judges to fill the five man su- 
preme court or the Il-man circuit court he 
would consult the bar association. Under the 
Hawaii Constitution, judges are appointed by 
the governor with the advice and consent of 
the state senate. He also pledged that the 
selection of judges would be on a non-partisan 
basis. Bert T. Kobayashi, president of the 
Bar Association of Hawaii, has promised to 
make all the resources of the association avail- 
able to the Governor and the state senate. 


Judicial V ote 
Follows Party Strength 
in Partisan Elections 


Judicial candidates in West Virginia de- 
pend upon the success of their political party 
for election. A recent study “Judicial Selection 
in West Virginia,” by Claude J. Davis of the 
West Virginia Bureau for Governmental Re. 
search, pointed out that in the elections from 
1928 to 1956 the vote received by the Demo- 
cratic candidates for the Supreme Court of 
Appeals varied less than 1% from the average 
of the aggregate of votes received by the 
Democratic candidates for all major state 
offices except the governorship. 

The study also found that among both 
successful and unsuccessful candidates for 
judicial office 15 were for selecting judges by 
a system similar to the Missouri Plan, 7 were 
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lor bar associations nominating candidates 
either for gubernatorial appointment or pop- 
ular election, 7 were for non-partisan elec- 
tion and 19 were satisfied with partisan elec. 
tion. The results—19 for and 34 
partisan election. 

A recently created constitutional commis- 
sion is considering changes in the judicial 
article of the Constitution of West Virginia. 


against 


Supreme Courts of 
Washington and Missouri 
Promulgate New Practice Rules 


Washington will be the sixteenth state to 
follow substantially the Federal Rules of Civil 
Procedure when the new rules promulgated 
by its Supreme Court become effective on 
January 1, 1960. 

Certain of the federal rules, notably pre- 
trial and discovery have been in use in Wash- 
ington for years, and the present revision 
brings Washington state and federal practice 
into substantial conformity. The new rules not 
only follow the federal rules, but have been 
renumbered in substantial part to correspond 
with them, so that the body of decisions con- 
struing the rules will be reasonably available. 

The Judicial Council of Washington first 
drafted the rules in 1956 and published them 
in 1957 with a request that the state and local 
bar associations appoint committees to study 
them. A special committee of the Washington 
State Bar Association made a thorough study 
of the proposed rules and submitted its recom- 
mendations through the Association to the Su- 
preme Court late in 1958. The Supreme Court 
after study and deliberation followed the rec. 
ommendations of the special committee and 
approved the rules last December to take el- 
lect January |, 1960. Since then, the bar as- 
sociations and the judicial council have spon- 
sored institutes throughout the state to inform 
the lawyers of the content and effect of the 
new rules. 

Also to take effect early in 1960 (April 1) 
is a complete revision of the Missouri rules of 
civil procedure, distributed last month to all 
members of the Missouri Bar. ‘The new rules 
actually effect lew changes in practice, since 95 
per cent of them merely restate existing rules o1 
statutes. Missouri has followed the federal pat- 
tern in large part, although not fully, since 
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1943, and some of the changes now bring 
Missouri into closer conformity to the federal 
rules. New rules also have been promulgated 
for Missouri’s municipal and traflic courts. 
The seventeen jurisdictions substantially 
following the Federal Rules of Civil Proce. 
dure are Alaska, Arizona, Colorado, Delaware, 
Hawaii, Idaho, Kentucky, Maine, Minnesota, 
Nevada, New Jersey, New Mexico, North Da- 
kota, Puerto Rico, Utah, Washington (alter 
January, 1960), and Wyoming. In addition, 
Connecticut, Florida, Illinois, lowa, Louisiana, 
Maryland, Missouri, New York, Pennsylvania, 
South Dakota, Texas and Vermont follow them 
in substantial part. Individual rules, pre-trial 
discovery, etc., have even wider acceptance. 
Michigan and West Virginia are presently at 
work on state-wide procedural reform projects. 


California Considers 
Auto Accident Commission 


Governor Brown of California in his in. 
augural address called for a study of the 
advisability of an automobile accident com 
mission. A preliminary report by Stanley A. 
Weigel, a San Francisco attorney, has now 
been submitted. 

The report pointed out that the present 
system's numerous faults have led to serious 
dissatisfaction with court trials to decide acci 
dent cases. Among the most important of these 
faults are delay, uncertainty, and untairness. 

On the other hand, the report states that 
the workings of an accident commission are 
unpredictable. The only similar institution, 
the industrial commission, is not comparable 
because it deals with a uniform group—indus- 
trial workers, while the accident commission 
would deal with all strata of society. 

The report recommended, therefore, that 
a two pronged research program be developed 
to evaluate the two methods. One program 
would investigate the present system—find out 
its cost, how many awards are paid and the 
actual delay between accident and determina 
tion. The other research program would de. 
velop a working model for a commission and 
determine the cost of the necessary program 
of insurance. This recommendation included 
a warning that for any research program to 
be successful, it must have non-political spon- 
sorship and adequate time and money. 
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Justices of the Peace 
Investigated in New Mexico 


Justices of the peace are under investiga- 
tion in New Mexico. A joint legislative com- 
mittee has found that some justices of the 
peace make as much as $1,000 a month while 
others make as little as $20 a month. 

The investigation began because of com- 
plaints from tourists that they were being 
railroaded through the courts. The facts in- 
dicated that in practically all cases reported, 
the defendants were found guilty and fined. 

The hearings brought out that some jus- 
tices of the peace do not display either the 
fee schedule or the list of rights of defendants 
as required by law, while others fail to file the 
required monthly reports containing the cases 
handled and fees and costs collected. 

At the hearing several suggestions were 
made to improve the situation, such as 
electing full time salaried police magistrates 
and increasing the jurisdiction of the small 
claims courts to include minor criminal mat- 
ters. Because two days of hearings were not 
sufficient to study fully a minor court system 
involving over 900 justices of the peace, the 
committee will continue the investigation in 
all parts of the state right up to the start of 
the next legislature. 


Michigan Court Adopts Rules to 
Supervise Justices of the Peace 


The committee of judicial selection and 
tenure of the State Bar of Michigan last month 
commended to other circuit courts and county 
bar associations methods employed by the Cir- 
cuit Court of Washtenaw County (Ann Arbor) 
lor the supervision of justices of the peace. 
Last May, after Circuit Judge James R. 
Breakey, Jr., had uncovered serious irregu- 
larities in the operations of the justices of 
the peace, he made these rules for the lesser 
courts and judges of Washtenaw County: 

1. Adoption of canons of judicial ethics 
similar to those under which the circuit 
judges operate. 

2. Attendance at an annual institute of 
instruction to be held by the circuit judge. 

3. Establishment of a night court from 
10:30 to midnight Saturdays to permit those 
held on bailable offenses to obtain bond 
and thus avoid a weekned in jail. 
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4. Establish and maintain reasonable 
court hours and notify the circuit judge 
of that schedule. 

5. Make all records and files available 
lor inspection by attorneys, newsmen, and 
the public during regular court hours. 





State Bar of Michigan 
Recommends Abolishment of 
Justice of the Peace System 


The State Bar of Michigan at its annual 
meeting late in September adopted the report 
of its public relations committee recommend- 
ing that justices of the peace be abolished. The 
committee stated that the justice of the peace 
system in Michigan had fallen into disrepute, 
and the public expected the legal profession 
to take the lead in instituting reforms abolish- 
ing the system. In making its recommendation, 
the committee said that it did not pass judg- 
ment on the state’s justice of the peace system 
nor did it determine what should replace it. 


Minnesota Joins in 
Minor Court Reform 


Minnesota this year passed three laws im- 
proving its minor court system. The first 
granted probate courts the same jurisdiction 
as municipal courts in all counties not having 
cities of the first class. This law insures that 
every county will have a full time salaried 
judge to decide all minor civil and criminal 
matters. The second law, which is dovetailed 
with the first, permits all defendants ap- 
pearing before a fee paid justice to demand 
a change of venue to a court having a salaried 
judge. The third establishes a uniform muni- 
cipal court code for all cities except Min- 
neapolis, St. Paul and Duluth and repeals the 
host of conflicting and archaic municipal 
court acts. 


Maine, North Dakota and Ohio 


Raise Judges’ Salaries 


The legislatures of Maine, North Dakota 
and Ohio this year increased judicial salaries. 

In Maine, salary increases were from $14,000 
to $15,000 for the chief justice and from 
$13,000 to $14,000 for the associate justices 
of the Supreme Judicial Court. Justices of 
the Superior Court were raised from $12,500 
to $13,500. 
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North Dakota raised the justices of the 
Supreme Court from $10,000 to $14,000, judges 
of the district courts from $8,000 to $12,000, 
and judges of the county courts with increased 
jurisdiction according to the population of 
the counties. Their pay increases were from 
$6,800 to $9,500 in counties having a popu- 
lation of 40,000 or over, from $5,000 to $8,000, 
in counties having a population of between 
15,000 and 40,000, and from $4,600 to $6,500 
in counties with less than 15,000 population. 

In Ohio, the chief justice of the Supreme 
Court was raised from $20,000 to $22,000 and 
the associate justices from $18,000 to $20,000. 
Intermediate appellate judges received in- 
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creases from $16,000 to $18,000 and judges 
of the common pleas and probate courts had 
their salaries increased from $15,000 to $17,000. 
The legislature also provided that the addi. 
tional compensation to be paid by the county 
to common pleas and probate judges, based 
upon the population of the counties, shall 
not be less than $2,000. 

The Journal maintains a nation-wide ju- 
dicial salary schedule that is available free 
upon request. Readers are invited and urged 
to send the Journal information as to other 
judicial salary legislation for publication in 
future issues and to help us keep the judicial 
salary schedule up to date. 

















1959 
October 


1-3 —The Missouri Bor, Kansas City. 

1-3 —Stote Bar of Nevada, Lake Tahoe. 
5 —Rhode Island Bar Association, Provi 
dence. 

—National Legal Aid and Defender, As- 
sociation, Cincinnati, Ohio. 


]. 


~o 


8-9 —Nebraska Stote Bor Association, 
Omaha. 
12-16—A.B.A. Traffic Court Conference, 


Evanston, Illinois. 

15-17—The Colorado Bor Association, Colo. 
rodo Springs. 

23-24—State Bor of New Mexico, Albuquer- 
que. 

23-24—The West Virginia State Bor, Charles 
ton. 

27.28—State Bar Association of Connecti- 
cut, Hartford. 


November 


13—Bar Association of Hawaii, Honolulu. 
12-14—American Bor Association, Regional 
Meeting, Memphis, Tennessee. 
13—American Judicature Society, breok- 
fost meeting, Memphis, Tennessee. 
16-19 & 20-22—American Society of Asso- 
ciation Executives, Boca Raton, Flor- 
ida and Nassau, Bohomos. 
19-21—New Jersey Bar Association, Mid-yeor 
Meeting, Atlantic City. 
22-24—National Conference on Judicial Selec 


tion and Court Administration, Chi- 
cago. 


December 


4a Bar Association, Oklahoma 

ity. 

28.30—Association of American Law Schools, 
St. Louis. 


1960 


January 

27-30—New York State Bar Association, New 
York City 

February 

1.5 —Pennsylvania Bar Association, Pitts 
burgh. 

18-19—State Bor of Wisconsin, Midwinter 
Meeting, Milwaukee. 

18-23—American Bar Association, mid-year 
meeting, Chicago. 

March 
White House Conference on Children 
and Youth. 

April 

4.6 —Americon College of Trial Lawyers, 
Coronado, California. 

4.7 —Kentucky Stote Bar Association, Louis 
ville. 

7.9 —The State Bor of Arizona, Chandler. 

May 

5.7 —Louisiona Stote Bar 
Biloxi, Mississippi. 

5.7 —The Bor Association of the State of 
Kansas, Kansas City. 

5.7 —Ohio State Bar Association, Cleveland. 

5.8 —The Florida Bar, Miami Beach. 

18-21—Americon Low Institute. Washington, 
D. 


Association, 


19-21—New Jersey Stote Bar Association, 
Atlantic City. 


22.25—American Bar Association, Regional 
Meeting, Portland, Oregon. 
27-30—Alaska Bor Association, Ketchikan. 


June 

1.3 —The lowa Stote Bor Association, Sioux 
City. 

§8.12—Bar Association of Tennessee, Gatlin 
burg. 


9.10—Arkonsos Bor Association, Hot Springs 
14—The Bor Association of the District 


of Columbia. 

15-17—Minnesota Stote Bor Association, 
Duluth. 

15 18—North Carolina Bor Association, Myrtle 
Beach. 


16-18—Mississippi State Bor, Jackson. 

22-24—IIlinois State Bar Association, Wouke 
gon. 

23.24—Stote Bar Association of North Dokoto, 
Grond Forks. 

23.25—Marylond State Bar Association, Atlan 
tic City, New Jersey. 

29-July 2—Stote Bor of Texas, Houston 

July 

21-23—Alabomo Stote Bor, Huntsville 

August 

23.25—Maine State Bor Association, Rockland 

29.September 2—Americon Bar Association, 
Washington, D. C. 

September 


14-23—Second Commonwealth and Empire Low 
Conference, Ottawa, Conodo. 


November 


9.12—Americon Bor Association 
Meeting, Houston, Texas 


Regionai 














The Reader’s Viewpoint 


Reimbursement of Client Is 
Indemnity Fund’s Purpose 


Mr. Wright is right—you cannot compromise 
with crime, and every lawyer who embezzles 
a client’s money should, undoubtedly, be dis- 
barred. (June Journal, p. 29). Yet were this 
happy millenium to be reached, it would not 
put money back into the pocket of the de- 
ceived and often impoverished client—and this 
mainly is the purpose of an indemnity fund. 
Mr. Wright’s fears as to the abuse of such 
lund by disgruntled clients are groundless for 
there are strict rules laid down governing 
repayment from fund moneys, all rules being 
based on actual embezzlement by the lawyers 

and nothing else. 

As research coordinator for the Institute 
of Judicial Administration, I have been study- 
ing the operation of these plans in the British 
Commonwealth for five years. These are my 
observations: 

1. | never heard of the public trying to get 
its hands on such fund by “hook or crook.” 
very case involves a victimized client whose 
lawyer stole money belonging to him. 

2. The consensus of opinion of the barris- 
ters participating in the plan is that such a 
fund operates to convince laymen of the in- 
tegrity and honesty of the profession, because 
lawyers are themselves prepared to under. 
write this. 

3. The cost of creating such a fund is not 
excessive and the administration is compara- 
tively simple. Evidence of this is found in 
“Guide for the Establishment of Clients’ Secu- 
rity Fund,” published by the American Bar 
Association Special Committee on Clients’ 
Security Fund and the Institute of Judicial 
Administration report, “Lawyer Indemnity 
Plans.” The administrators of the fund are 
not “chairwarmers”, but public-spirited, dedi- 
cated members of our profession. 
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Closest to the heart of the late Chief Justice 
Arthur’ T. Vanderbilt was the desire to instill 
in the public mind an unqualified respect fon 
lawyer and judge, and the administration of 
justice. It was he who inspired the movement 
for the creation of such security funds in our 
country. It was his dream that the lawyers, 
standing together, will not only close their 
ranks against a dishonest lawyer, but pay, as 
a debt of honor, the losses resulting to a client 
from thievery. 

Many of Chief Justice Vanderbilt’s dreams 
have become realities, and perhaps Mr. Voor- 
hees’ “enrapturement” with this subject is just 
what we need. 

If, and when, Mr. Wright is in New York, 
will he please come to the Institute and I will 
show him our voluminous files on how success- 
fully such plans are working in other parts 
of the world. 

FANNIE J]. KLEIN 
The Institute of Judicial Administration, Inc. 
40 Washington Square South 
New York 12, New York 


Alberta’s Assurance Fund 
In Effect Since 1939 


As a member of the Alberta bar, I have 
been reading with interest the exchange ol 
correspondence in your publication relating 
to the various types of proposed security funds 
and thought it might be of some interest for 
you to know that, since approximately 1939, 
the Alberta bar has made a levy against its 
members each year, the sum each year varying 
with the anticipated needs in the future. This 
fund is called an Assurance Fund and is set 
aside in trust and invested in trust securities 
to build up a fund to pay persons who have 
been victimized by members of the Alberta 
bar. 

The essential characteristics of the fund, as 
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it is administered and set up in Alberta, are, 
and I quote from one of the rules, “No claim 
shall be considered for a payment out of said 
fund, in respect of any solicitor who has not 
been found guilty by the Benchers of unpro- 
fessional conduct by reason of misappropria- 
tion of, or conversion of, clients’ moneys or 
property,” and the second part of the same 
rule, “After a solicitor has been found guilty 
of conduct unbecoming a barrister and solici- 
tor by reason of misappropriation or conver- 
sion of a client’s money or property, and his 
name has been struck off the rolls of the 
Society, notice that his name has been so struck 
off the rolls shall forthwith be published by 
the Secretary.” 

In the interim period since this rule has 
been placed in effect there have been, from 
time to time, claims made, and, in each in- 
stance, unless the defaulting solicitor has 
made restitution, the Society has been very 
careful and very strict in its application of 
the rules and in its examination of the con- 
duct. There have been instances of the matter 
being taken up by the proper authorities of 
the province and prosecutions laid under our 
Criminal Code. We, as members of the Alberta 
bar, find it a form of reassurance to our clients 
to be able to point out to them that any solici- 
tor, or member of the Alberta Law Society, 
is, in effect, bonded by his own association 
and, therefore, they need have no worry or 
lear, with respect to the moneys entrusted to 
the members. 

W. G. Morrow 
910 McLeod Building 
Kkdmonton, Alberta, Canada 


IP’s Right to Perform 
Weddings Denied by 
Wisconsin's New Family Code 


Your note in the Journal (August Journal, 
p. 58) relative to the reorganization of the 
Wisconsin court system was essentially true. 

I was the Assembly representative on the 
Judicial Council when the original plan was 
prepared. It was quite a bit more drastic than 
the plan finally adopted. That is because it 
was a resolution calling for a constitutional 
amendment due to the fact that it abolished 
justices of the peace, a constitutional office. 

The latter immediately mobilized, organ- 
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ized and lobbied the defeat of the resolution, 
after successfully amending out their own 
abolishment. 

The present plan accomplishes a great deal 
of what was sought. However, while one ol 
the bases of the JP’s complaint was the denial 
of their right to perform weddings, and also 
while it appears that this right is reserved to 
them in the reorganization plan, it has been 
denied to them in another bill which passed 
the present session of the legislature. 

This bill, known as the Family Code, is a 
complete revision of our divorce laws, and 
merits your attention. By its provisions, the 
right to perform marriages is limited to or- 
dained ministers and judges of courts of rec- 
ord. This last provision not only eliminates 
JP’s, but also eliminates court commissioners, 
the Wisconsin counterpart of masters in chan- 
cery. 

A study of this Family Code should be ol 
interest to the Society. 

Joun E. Reinny 
808 North Third Street 
Milwaukee 3, Wisconsin 


Increased Efficiency Result of 
New Navajo Court System 


Of course, | was delighted at the appearance 
in print of my article, “Court Reform in the 
Navajo Nation”, in the August edition of the 
Journal. 

However, I should like to make a correction 
in the introductory note in which you state 
that I supervise the Navajo judicial system. 
Mr. C. Lawrence Huerta, Chief Legal Aid 
Adviser of the Navajo Tribe, rather than my 
self acts as legal adviser to the chief justice 
and trial judges of the Navajo Tribe, and 
under supervision of the general counsel ad 
vises the chairman and the Tribal Council 
on matters concerning the judiciary. 

At its latest session the Navajo Tribal Coun 
cil set up a committee on the selection of 
judges for the Navajo courts to assist the 
chairman in making his appointments of 
judges 

Since Resolution No. CO-60-58 became ef- 
fective on April | of this year, Mr. Huerta 
has been making an extensive study of the 
actual operations of the Navajo courts, and 
through certain reforms in procedure and 
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reassignment of a case load among the judges 
which have been put into effect by the chiet 
justice upon Mr. Huerta’s recommendation, 
it appears likely that the number of trial 
judges can be reduced from seven to six. 

‘The new system, you see, is beginning to 
have visible effective results. One of the trial 
judges who was a former judge of the Navajo 
Court of Indian Offenses has retired and 
another has resigned. The chairman of the 
Tribal Council will probably have to fill only 
one of these two vacancies because of the new 
efficiency of the operation. 

LAURENCE DAvis 

Suite 213 Central Encanto Building 
2214 North Central Avenue 
Phoenix, Arizona 


Room for Improvement 


This is just a note to tell you how much 
I am impressed by the June issue of your 
Journal. 

The two articles, “Justice Lost By What 
Appellate Papers Cost” and “Is the Trial Bar 
a Cause of Delay?”’, strike me as among the 
best and most important that you have pub- 
lished in recent years. I think that there is 
clear room for improvement in both of these 
areas, and I hope that you will keep working 
on them. 

It is really a fine issue, and I send you my 
hearty congratulations. 

ERWIN N. GRISWOLD 
Law School of Harvard University 
Cambridge 38, Massachusetts 


Travesty Upon Justice 


As a member of the Society and a resident 
of Nebraska, 1 wish to express my complete 
disagreement with your editorial “Irrevocable 
Judgments,” in the August issue of the Jour- 
nal. 

‘To use again the words of the writer, the 
“spectacle” and the “ghastly” acts were those 
of Starkweather, left by the long trail of his 
many killings and bereaved families. 

The public policy of discretionary capital 
punishment for first degree murder is for the 
people of Nebraska to determine and in the 
Starkweather case, the penalty of death was 
imposed by a competent jury of twelve per- 
sons within its legal discretion. 
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Anything less would have been a travesty 
upon justice. 
RAYMOND M. CRossMAN 
First National Bank Building 
Omaha, Nebraska 





Our Fiftieth State 


I want to express my appreciation of the 
June issue of the Journal. 

There are many fine articles in it, but the 
article, “The Judiciary Under the Constitu- 
tion of the State of Hawaii,” is particularly 
informative. 

I have been in Hawaii, and particularly 
enjoyed the fine statue of Kamehameha, III, 
which is on the court house square and greatly 
admired by not only the Hawaiian bar, but 
by the people themselves, and particularly the 
visitors to that marvelous island which now 
becomes our fiftieth state. 

WILLIAM HAWLEY ATWELL 
United States District Court 
Dallas 1, Texas 





Philadelphia Municipal Court 
One of Earliest Family Courts 


I was very much interested in the note in 
the June Journal, “Standard Family Court 
Act Published After Four-Year Study,” but 
was surprised to find in the fourth paragraph 
that the Municipal Court of Philadelphia, 
established in 1914, was not included in the 
list of “outstanding family courts today.” This 
court has jurisdiction in all the proceedings 
mentioned except divorce and even more juris- 
diction than granted by the Standard Family 
Court Act in civil proceedings (June, 1958, 
Journal, p. 25). 

FRANK S. DROWN 
The Municipal Court of Philadelphia 
Logan Circle, 1801 Vine Street 
Philadelphia 3, Pennsylvania 


W orld Peace 
Through World Law 


It was a pleasure to read your realistic and 
sensible comments in “World Peace through 
World Law” in the June issue of the Journal. 

SAUL COHEN 
9441 Wilshire Boulevard 
Beverly Hills, California 
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BOOKS 


By the adoption of a system of laws, society 
imposes on the individual members of that 
society rules of conduct deemed to be in the 
best interests of the individuals as well as 
the society as a whole. Such a system, however, 
enjoins upon society the responsibility to see 
that its members have a ready and just means 
ol resolving their differences within such rules 
ol conduct. Our society, in many jurisdictions, 
is failing to furnish such prompt means be- 
cause of unconscionable delay in trial of cases 
by our courts. Fortunately, the imperative 
need to solve the problem of court conges- 
tion and its resulting delay has engaged the 
attention of an increased number of the mem- 
bers of the bench and bar. 

A most significant contribution to the litera- 
ture on the subject is the recently published, 
Delay in the Court. The authors, Messrs. 
Hans Zeisel, Harry Kalven, Jr. and Bernard 
Buchholz, in 23 carefully divided chapters 
and 313 pages, measured the problem ol 
court congestion and considered techniques 
now employed and suggested to remove trial 
delay. Their observations and conclusions are 
supported by carefully edited statistics accu- 
mulated from exhaustive research. Numerous 
charts, illustrations and diagrams make the 
statistics palatable and understandable. 

Delay in the Court is the first of several 
books to be based on the study of the Ameri- 
can jury system which has been under way 
for some years at the Universitv of Chicago 
Law School. It is significant that the authors 
concluded that the first aspect of administra- 
tion of justice which demanded the publica- 
tion of the results of their studies was the 
problem of court congestion. The litigant, 
who has waited four, five or six years for 
his case to come to trial, would not be in- 
clined to challenge the validity of the authors’ 
conclusion. It is equally significant that Messrs. 





1. Boston: Little. Brown and Company, 1959, Cloth, 
pp. XXVII and 313, $7.00. For chapter 17 see also 
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Zeisel, Kalven and Buchholz do not find a 
panacea in the frequently heard suggestion, 
“abolish the juries.” Supported by convincing 
statistics the authors suggest, “The inviting 
conclusion therefrom is that the remedy for 
delay is not to abolish the jury trial but to 
speed it up.” They do not leave their reader 
at that point, but do, in fact, suggest means ol 
“speeding it up.” 

Among the host of cures for court conges- 
tion, the book deals with pre-trial, impartial 
medical experts, certificates of readiness, more 
court days, more judges and the like. In their 
appraisal and analysis of these considered 
solutions, the authors have used the devices 
of the social scientist, oriented by their own 
knowledge as lawyers of the purpose of and 
reason for the procedures employed by our 
trial courts. 

Delay in the Court’s most serious limita- 
tion (admitted by its authors) is that its sta- 
tistics and data are drawn almost entirely from 
a study of the Supreme Court of New York 
County, which is the court of original and 
unlimited jurisdiction of New York City’s 
Manhattan. This court is as atypical of the 
trial courts across our country as is the illus. 
tration of an all male jury on the dust jacket 
of the book! In spite of this limitation, every 
member of the bench or bar in any American 
jurisdiction should have no difficulty relating 
this book’s suggestions to the problems of 
court congestion in his own jurisdiction. 

The American Bar Association’s Special 
Committee on Court Congestion found the 
book invaluable in its study of this problem 
and in the preparation of its pamphlet, “Ten 
Cures for Court Congestion.” Delay in the 
Court should be required reading for every 
trial judge, whether or not his docket is up 
to date. The book is equally valuable to 
officers of state and local bar associations and 
to members of the bar whose responsibility 


43 J. Amer. Jud. Soc. 17 (June, 1959). 
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it also is to help to reduce and remove the 
current court congestion. 
John Ecklev? 


The Illinois State Bar Association has dis- 
tributed to all its members free of charge a 
handbook on ethics, “You and Your Profes- 
sion.”3 The pamphlet is complete. It includes 
short essays explaining the meaning of legal 
ethics, the Illinois canons of ethics with notes 
comparing them to American and Chicago Bar 
Associations’ canons of ethics, the opinions of 
the committee on professional ethics, statutes 
and cases on judicial ethics and a trial code 
of conduct. The publication and distribution 
of “You and Your Profession” was mentioned 
in the Illinois State Bar Association’s citation 
of honorable mention for bar association ac- 
tivities at the annual meeting of the American 
Bar Association in Miami Beach. 

Timothy W. Swain, former president of the 
Illinois State Bar Association, points out the 
purpose of the pamphlet in its introduction, 
“Our goal is to keep high the prestige and 
honor of the bench and bar. By following the 
precepts espoused in this manual, each of us 
can help carry out these objectives.” 


ARTICLES 


Lawyers 


oer 


The Responsibility of a Lawyer,” by John Rogers. 
The Journal, published by the Oklahoma Bar Asso- 
ciation, July 25, 1959, pp. 1217-1221. (Points out that 
public service, as well as client’s interests, must be 
the lawyer’s responsibility.) 

“The Ministry of Law.” by Walter E. Oberer. The 
Detroit Lawyer, August, 1959, pp. 101-102. (A dis- 
cussion of the role of the practitioner and the pro- 
fessional challenge in today’s world.) 

“Better Lawyers for Tomorrow: Code of Standards 
for Bar Examiners,” by Homer D. Crotty. American 
Bar Association Journal, June, 1959, pp. 583-586. (Text 
and discussion of background of the new code.) 

“Lawyers Should Be Patrons of Culture.” by John 
B. Pew. Journal of the Missouri Bar, June, 1959, pp. 
276-286. (“The law is the calling of thinkers. Thinkers 
should have a knowledge of the world’s culture.”) 

“The Functions of a Great Lawyer,” by Robert B. 
Meyner. Pennsylvania Bar Association Quarterly, June, 
1959, pp. 327-334. (The bar must assume its responsi- 
ne to improve the profession, the courts, and the 
aw.) 

“A Debt of Honor, the Clients’ Security Fund.” by 
Graham L. Sterling, Jr. Journal of the State Bar of 
California, May, June, 1959, pp. 243-250. (Urges estab- 
lishment of a fund to make restitution of money stolen 
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by members of the legal profession.) 

“Unauthorized Practice, Corporations and Ethics,” 
by F. Trowbridge Von Baur. The Ohio Bar. June 15, 
1959, pp. 535-541. (Bar associations and individual law- 
yers must boldly and aggressively enforce canon 47 to 
prohibit unauthorized practice.) 


Any book reviewed here or in any other issue of 
this Journal, or any other book in the field of 
| judicial administration, may be ordered directly from 
| the American Judicature Society, 1155 East Sixtieth 
Street, Chicago 37, Illinois. We also will be glad 
fo procure for you, at regular single-copy prices, 
copies of periodicals containing any of the articles 
here listed. 


Judges 


“Judicial Candidates: The Bar’s Endorsement 
Role.” by Mare D. Gleisser. The Journal, published 
by The Cleveland Bar Association, August, 1959, pp. 
167-168. (Describes Cleveland Bar Association’s award- 
winning program for selecting highly qualified judi- 
cial candidates and participating in their campaigns.) 

“A Majority View of the British Bench and Bar.” 
by Jonathan Stone. Harvard Law Record. April 30, 
1959, pp. 17-20. (Reply to article by W. Bernard 
Richland in the Harvard Law Record, criticizing the 
British system.) 

“Je Recuse! The Disqualification of a Judge.” by 
Ralph Slovenko. Louisiana Law Review, April, 1959, 
pp. 644-667. (Proposes that personal enmity or favorit- 
ism be included among the causes for recusation un- 
der Louisiana law, and mere filing of an affadavit to 
that effect be sufficient to remove the judge from the 
ease.) 


Courts 


“The Impact of Griffin V. Illinois on State Court- 
Federal Court Relationships,” by Frederick G. Ham- 
ley. Federal Rules Decisions, August, 1959, pp. 75-84. 
(Discusses implications of a difficult federal-state 
court relationship problem; a federal court’s decision 
in the Griffin case overturned a state court decision 
and cast doubt upon the validity of past state court 
adjudications in a broad area.) 

“Effectiveness of the Juvenile Court System.” by 
Thomas C. Hennings, Jr. Federal Probation, June, 
1959, pp. 3-8. 


Procedure 


“Procedural Reform in the States.” by Charles Alan 
Wright. Federal Rules Decisions, September, 1959. pp. 
85-121. (State summaries are a means for ascertaining 
whether your state is lagging behind other jurisdic- 
tions in providing the best system of civil procedure.) 

“Medical Evidence and Testimony.” by Robert V. 
Lamppert. Cleveland-Marshall Law Review. Septem- 
ber, 1959, pp. 465-481. (Proposes complex questions 
involving any medical disagreements be decided by 
impartial medical panels and their findings introduced 
as part of the evidence in a trial.) 





2. Mr. Eckler is chairman of the American Bar Asso- 
ciation Special Committee on Court Congestion. 


3. Springfield: Illinois State Bar Association, 1959. 
Paper, 111 pages. 
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ALABAMA-—Charles J. Kettler, Jr. 
ARIZONA—Ernest W. McFarland 


CALIFORNIA-—Garvin W. Hale, George 
W. Loring 


CONNECTICUT—George A. Athanson, 
Hadley W. Austin, Edgar W. Bassick, IV, 
Robert B. Berger, John W. Boyd, J. 
Kenneth Bradley, H. L. Cohen, Belton 
A. Copp, John J. Daly, Charles F. Dana, 
Ralph C. Dixon, Harold E. Dorwart, 
Margaret C. Driscoll, Warren W. Egin- 
ton, Dennis N. Garvey, Walter Gillette, 
Etalo G. Gnutti, Arthur T. Gorman, John 
B. Grant, Isser Gruskin, Raymond E. 
Hackett, John F. Halloran, Harry W. 
Hultgren, Jr., John J. Johnson, Bernard 
A. Kosicki, Theodore I. Koskoff, Francis 
F. McGuire, Robert E. Mansfield, Arthur 
R. Moor, Carmen Morelli, Chester G. 
Morris, William R. Murphy, Carl W. 
Nielsen, Joseph P. Nucera, Norman K. 
Parsells, William F. Pelletreau, Walter M. 
Pickett, Jr., Robert H. Quigley, William 
A. Rabinowitz, Hope R. Rafferty, Warren 
S. Randall, J. Ronald Regnier, John J. 
Relihan, Charles L. Rogers, Edward S. 
Rogin, David M. Rosen, Richard T. Scully, 
Nathan M. Silverstein, William Singer, 
Olcott D. Smith, Howard R. Steeg, Ber- 
nard H. Trager, Paul Volpe, Clark McK. 
Whittemore, Jr., William H. Wood, Jr., 
William J. Malone 


DELAWARE—Howard M. Berg, C. W. 
Berl, Jr., John Biggs, III, Herman C. 
Brown, H. James Conaway, Jr., Arthur 
G. Connolly, William Duffy, Jr., Howard 
I. Ennis, Jr., Walter D. Ford, Joseph H. 
Geoghegan, Carl E. Geuther, Maurice A. 
Hartnett III, Frederick Knecht, Jr., Harvey 
S. Kronfeld, James L. Latchum, Thomas 
S. Lodge, Edmund D. Lyons, James T. 
McKinstry, William S. Megonigal, Jr., R. 
K. Meixsell, Jr., James B. Messick, Frank 
J. Miller, Carl W. Mortenson, Alexander 
L. Nichols, Paul R. Reed, H. B. Ruben- 
stein, Harold Schmittinger, John P. Sin- 
clair, Albert J. Stiftel, Bruce M. Stargatt, 
Edwin M. Stokes, Donald C. Taylor, Wil- 
liam E. Taylor, Jr., William F. Taylor, 
Max Terry, Vincent A. Theisen, F. Alton 
Tybout 


WASHINGTON, D.C.—David Henry Al- 
lard, Everett M. Dirksen, Dean Laurence, 
Margaret M. Laurence 


FLORIDA—Oreb T. Crissey, Thomas C. 
MacDonald, Jr. 


IDAHO—Louis F. Racine, Jr. 


ILLINOIS—Benjamin S$. Adamowski, Zea- 
more A. Ader, Richard B. Allen, Earl 
R. Anderson, John S. Ascher, Alan E. 
Ashcraft, Harold G. Baker, Jr., Tobias 
G. Barry, Arthur W. Baum, John D. 
Bauman, Benjamin M. Becker, Charles A. 
Bellows, Alvin G. Brooks, John Blyer 
Callahan, Irving B. Campbell, Victor N. 
Cardosi, Lewis D. Clarke, Nathan M. 
Cohen, Daniel P. Coman, Francis X. 
Connell, Bernard J. Conway, Frank P. 
Cowing, James D. Crosson, James G. 
Culbertson, Philip J. Curtis, Daniel J. 
Dalziel, Virginia A. Davies, Charles H. 
Davis, Roland J. De Marco, John J. 
Desmond, George V. Dole, Charles S. 
Dougherty, John E. Dreyer, Cornelius T. 
Ducey, Ivan A. Elliott, Jr., James H. 
Felt, John M. Ferguson, Ralph V. Froehl- 
ing, John Cambill, George B. Gillespie, 
Leith M. Hansen, Watson D. Harbaugh, 
Demetri Hassakis, Leonel I. Hatch, Jr., 
Richard F. Heyl, Julius J. Hirschfeld, 


Edward R. Ho'mbere, Jr.. William A. 
Holmquist, F. D. Houghteling, N. E. 
Hutson, Jackson R. Hutton, Julian John- 
son, Wayne R. Johnson, Harold ]. 
Joleaud, Les’ie N. Jones, Raymond W. 
Kinzie, Ira A. Kipnis, Walter Klockau, 
Jr., Robert G. Kusswurm, J. Martin Law- 
less, Fred G. Leach, Samuel Lezak, Ver 
non R. Loucks, Robert W. McDona'd, 
Robert E. McLaughlin, John Mann, F. 
Raymond Marks, Jr., Harry Meloy, Soia 
Mentschikoff, George E. Merker, Jr., John 
C. Mitchell, Don A. Moore, Clare Jf. 
Murphy, Edward J. Murphy, James EF. 
Murphy, Michael J. Murray. Frank P. 
North, James L. O'Keefe, Harry C. Part- 
low, Henry Perlman, A. E. Peterson, 
Winifred E. Peterson, Roger V. Pierson, 
A. J. Pikicl, Louis Posternack, Alfred H. 
Reichman, John S. Rendleman, James W. 
Richardson, Mitchell S. Rieger, Robert O. 
Rooney, Orville H. Ross, Harry L. Rud- 
nick, Joseph C. Saladino, James W. 
Sanders, Elroy C. Sandquist, Jr., Carl G. 
Schmiedeskamp, John Claire Shumaker, 
Allen Silver, Morris L. Simons, Anita C. 
Smith, Conway L. Spanton, John F. 
Spivey, Victor J. Stone, Luther D. Swan 
strom, John R. Taylor, Harold J. Taylor, 
Eugene Terry, William A. Thuma, Duane 
L. Traynor, Hurshal C. Tummelson, John 
W. Vescelus, William B. Wham, Howard 
Lee White, James T. Whitley, Jr., James 
L.. Wilder, Charles D. Winters, Irving M. 
Wiseman, Robert J. Woods, Gertrude G. 
Youngman, Harold L. Zimmerman. 
KANSAS—John J. Jurcyk, Jr. 

KEN TUCKY—Alton H. Harvey 


LOUISIANA—Lionel Adams, Jr., Edward 
S. Bagley, William H. Baker, Ray A. 
Barlow, Walter M. Barnett, Leslie N. 
Benton, Jr., Fred A. Blanche, William 
D. Brown, Pat W. Browne, Robert EF. 
Brumby, Jack C. Caldwell, John C. Camp, 
H. W. Christenberry, Jr., John Catlett 
Christian, Thomas W. Collens, John T. 
Cooper, W. Davis Cotton, Stephen P. 
Dart, Ronald L. Davis, Jr., Charles F. 
Deichmann, George Denegre, Moise W. 
Dennery, O. H. Deshotels, Jr., Edward 
T. Diaz, James H. Drury, Adrian G. 
Duplantier, Melvin J. Duran, Frank T. 
Echezabal, Frank B. Ellis, Warren M. 
Faris, Albert J. Flettrich, Felix W. Gau 
din, Solomon S. Goldman, Dan W. Graves, 
Jr., H. L. Hammett, C. Ellis Henican, 
R. Boatner Howell, Jr., Julian B. Hum- 
phrey, William W. Irwin, Jr., Jess John 
son, Thomas F. Jordan, William J. Kear- 
ney, Jr., William G. Kelly, Jr., John L. 
Lanier, Albin P. Lassiter, Robert E. 
Leake, Jr., Seth Lewis, Seth Lewis, Jr., 
Albert 5. Lutz, Jr., John J. McKeithen, 
John B. McKinley, Tom H. Matheny, 
Marian Mayer, Donald A. Meyer, Jacob 
H. Morrison, Nesib Nader, Harry R. 
Nelson, Leon O’Quinn, M. Arnaud Pilie, 
Leon M. Pliner, Azzo J. Plough, Henry 
James Read, Floyd J. Reed, Charles J. 
Rivet, Charles L. Rivet, J. P. Robbins, 
III, Charles W. Roberts, Eugene N. Scal- 
lan, Maurice J. Serpas, Henry C. Sevier, 
Sr., Edward L. Shaheen, John M. Shaw, 
William M. Shaw, H. Paul Simon, Rich- 
ard E. Talbot, W. W. Thimmesch, Will 
Harvey Todd, Jr., Carroll D. Van Geffen, 
R. J. Vidrine, Isaac Wahlder, John F. 
Ward, JIr., George E. Weigel, E. Gordon 
West, Ralph J. Wicker, I. Fitzhugh Wil- 
son, W. P. Wray, Jr., William Waller 
Young, Jr. 

MASSACHUSETTS—Henry P. Crowley 
MICHIGAN—De Witt Cleland 
MISSISSIPPI—William H. Bizzell, Rober 
A. Bonds, Harvey S. Buck, E. C. Cle- 
ments, L. C. Corban, W. B. Fontaine, 
J. I. Ford, Thomas B. Gambrell, Carroll 
Gartin, Lucien M. Gex, Homer Lee Howie, 
Hill Jarratt, Edward Lindsey, Darwin M. 
Maples, Webb M. Mize, Malcolm B. Mont- 
gomery, Joshaua Marian Morse, III, Stan- 
ford Morse, Jr., William S. Murphy, Alice 
Nevels, Mary Elizabeth Payne, W. B. 
Ridgeway, Rupert Ringold, Harold C. V. 
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Streibich, John C. Sullivan, J. Wilmont 
Thomson, Jr., B. M. Walker, Jr., Harry 
G. Walker, Taylor Webb, Karl Wiesen 
burg, E. B. Williams, W. D. Womack, 
Ir., John Meredith Wood, William 5S 
Henley 


NEBRASKA—Eugene D. O'Sullivan, 
Eugene D. O'Sullivan, Jr., Howard L. 
Cunningham 


NEW YORK-—William L. Lynch 
OHIO—Justin C. Smith 


OKLAHOMA—John L. Arrington, Jr., 
Margaret Behringer, William H. Bell, 
Everett E. Berry, Howard K. Berry, Jr., 
Lewis J. Bicking, Marion J. Blake, A. N. 
Boatman, W. H. Boatman, Robert W. 
Booth, Robert G. Brown, J. E. Burns, 
George N. Cade, Donald D. Cameron, 
Alex Cheek, Corinne Childs, Lloyd E. 
Cole, Jr., R. D. Cox, Robert L. Cox, 
Vincent Dale, Angus A. Davidson, Ted J. 
Davis, James Demopolis, Lou Etta Bel- 
lamy Dick, Henry Dolezal, William E. 
Dougherty, Jr., John F. Eberle, Eugene 
D. Ellis, Luther B. Eubanks, Max F. 
Feldner, George A. Fisher, Charles L. 
Follansbee, G. M. Fuller, Gene M. Gard- 
ner, James W. George, Richard D. Gib- 
bon, John T. Gibson, Roy E. Grantham, 
Morris G. Gray, Glenn H. Grubb, George 
S. Guysi, John N. Hatley, Jr., William 
4. Harrington, Ben Noble Hatcher, Henry 
W. Hoel, James R. Holbird, William R. 
Horkey, Edwin S$. Hurst, Charles Hill 
Johns, William B. Jones, R. C. Jopling, 
Jr., Buford S. Kirtley, Miriam Lashley, 
James M. Lee, William Leiter, Garrett 
Logan, F. C. Love, Elmo McCallister, 
Arthur G. McComas, Bert McElroy, Rich- 
ard K. McGee, Larry McLane, William 
M. Majors, Jr., Charles E. Malson, G. C. 
Mayhue, Jr., O. Warren Meyers, Edward 
C. Montgomery, Ben T. Owens, Robert B. 
Park, William G. Paul, K. C. Perryman, 
Marvin Petty, Donald E. Powers, J. G. 
Ralls, M. A. Robinson, Dan A. Rogers, 
Emmeh V. Rosser, Jr., John A. Ruth, 
Custer W. Sandlin, Donald H. Sharp, 
lom Shaw, Robert L. Shepherd, Boston 
W. Smith, L. Keith Smith, W. V. Stan- 
field, Finis O. Stewart, Benjamin E. Stock- 
well, Richard Stone, Lois Straight, Jesse 
Elmer Swaze, Richard G. Taft, Raymond 
L. Thomison, Francis Thompson, D. N. 
lillotson, Fred W. ‘Turner, Sidney P. 
Upsher, Floyd L. Walker, John R. Wal 
lace, James H. Werner, John Wheeler, 
Jr., Jay W. Whitney, Rolland O. Wilson, 
John M. Winters, Jr., Daniel P. Worth 


OREGON—Donald H. 
Chapman Fowler 


PENNSYLVANIA~—Lewis H. Markowitz 
I ENNESSEE—Joe Kraft, Tom Stewart 
VERMONT~-John J. Deschenes 


VIRGINIA—Robert M. Ague, Jr., M. M. 
Long, Jr., John L. Stinson 


WASHINGTON-~—J. S. Applegate, J. 
Hugh Aaron, Arthur T. Bateman, John 
R. Bocek, Raymond C. Brumbach, Sidney 
R. Buckley, Charles S$. Burdell, Lee J. 
Campbell, Leonard M. Cockrill, Thomas 
F. Curran, Jack H. H. Dibblee, Wesley 
K. Duce, James E. Duree, Albert M. 
Franco, Paul A. Goodin, Robert W. Gra- 
ham, Ray Graves, Wallace B. Hager, Lyle 
B. Higgins, Herbert E. Hood, Ronald R. 
Hull, Jo Orville Humphries, William L. 
Hutchins, Evan E. Inslee, Jerome L. 
Jager, Adlore R. Kehoe, Ned W. Kim- 
ball, Thomas Daniel Loftus, Dean W. 
Loney, Wing C. Luke, Burton W. Lyon, 
Jr., James D. McCutcheon, Jr., Robert D. 
McGoldrick, J. Neil Mahoney, Philip P. 
Malone, William L. Maltman, Hugh 
Miracle, Yvonne Montchalin, Richard M. 
Montecucco, Charles P. Moriarty, Jr., Wil- 
liam Montgomery, Joseph A. Moschetto, 
Bernard Newby, James Alva Noe, Jr., C. 
G. Nordquist, Robert O'Gorman, Stuart 
G. Oles, John Panesko, Charles H. Paul, 
Philip J. Poth, Dan Reaugh. 


Coulter, Thelma 








The law, rightfully administered, gives us 


our most precious possessions, the jewels 
of our civilization—freedom, protection, 
survival, equality, justice, and serenity. To 
keep the law is a minimum requirement. 
To honor it is instinctive. The highest 
reward that can be bestowed upon a 
lawyer is the esteem of his professional 
peers. That esteem is won under unique 
conditions from an impartial jury of 
professional rivals. It cannot be bought. It 
cannot be created. It cannot be contrived 
by sensation that attracts the public. It 
cannot be counted in coin. It is an esteem 
which is born in contest and thrives in 
conflict. It is commanded solely by integrity, 
by brains, by skill, and by heart. 


DAVID J. A. HAYES 
Late president of the Illinois 


State Bar Association 
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